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INTRODUCTION

The right to a jury of one’s peers is foundational to American democracy.!

So foundational that the United States Supreme Court declared that in order for juries to be “instruments

of public justice” they must be “a body truly representative of the community.”2

And yet, New Jersey prohibits approximately 219,000 to 269,000 of its Black population from jury service

because of a criminal conviction? — a staggering 23-29%.4

New Jersey leads the nation in having the highest racial inequality in Black/white incarceration rates for both
adults and youth.5 A Black adult is over 12 times more likely to be incarcerated than a white adult, and a
Black young person is 18 times more likely to be incarcerated than a white peer” even though Black and white

youth commit most offenses at similar rates.®
By connecting jury service to criminal convictions, New Jersey imports racism into the jury service process
— whitewashing our juries and impeding the right to a jury of one’s peers, while also disproportionately

precluding Black community members from serving on juries.

This policy brief will outline why New Jersey must act urgently to end this racialized practice by expanding jury

service to people with criminal (indictable) convictions.

The brief contains quotes from formerly incarcerated people sharing their perspective on this issue.

NEW JERSEY’S BLACK DEFENDANTS ARE NOT JUDGED BY A JURY OF THEIR PEERS

New Jersey bars people with indictable offenses from serving on juries for life.”

This barrier prevents an estimated 438,000 to 533,000 of the overall population of the state from serving
on juries,'® about 7-8% of the overall population of the state.!' As New Jersey has the worst Black to white
racial disparity in incarceration in the country, this bar disproportionately affects Black people.!2 An estimated
219,000 to 269,000 of the Black population in New Jersey is impacted by this bar!3 — a staggering 23-
29%.14 Barring people with criminal convictions from serving on juries perpetuates and exacerbates the racial

disparities in the criminal justice system and in civic participation in Black communities.!5



Black people, and people of color more broadly,
accused of crimes in New Jersey cannot receive a
jury of their peers if a quarter of the state’s Black
population!¢ is barred from serving on a jury and
juries in the state are whiter than its racially diverse

population.!”

This is particularly important because racially diverse
juries are more thoughtful and effective at delivering
justice and, as one study found, “deliberated longer
and considered a wider range of information than
did homogeneous groups.”'® Another study of Harris
County, Texas estimates that racially diverse juries
would reduce the median sentence length of people
convicted of crimes by 50% and the probability of

receiving a life sentence by 67%.1°

“| don't feel most juries represent the
makeup of our societies, we don't see
like a lot of minorities on juries, most
of them are white men and it makes
it unfair because, | don’t know, people
from different cultures come in with
their different views and different
perspectives and they're not able to look
at the person as a peer, or as a person
from their community.”

Nicole Guyette, formerly incarcerated

NEW JERSEY’S JURIES ARE NOT A CROSS-SECTION OF THE COMMUNITY

Federal law mandates that juries must be composed of a “fair cross-section,”?? and the Supreme Court declared

that a fair cross-section is required under the Sixth Amendment of the Constitution.2!

The Supreme Court in Zaylor v. Louisiana stated that there are many reasons for this requirement: 1) to be

“prophylactic” in ensuring that the common-sense judgment of the community is represented as a check

against prosecutorial overreach; 2) to recognize that public participation in the criminal justice system is

crucial in democracy; and 3) to ensure community participation, which is important for public confidence

in the system.22

To be sure, none of these purposes are accomplished by categorically excluding people with criminal convictions

from serving on juries, particularly because they often live, work, pay taxes and now vote in their communities.23

They must be included to have a true “cross-section.” This legal requirement can only faithfully be fulfilled by

removing the lifetime ban on people with criminal convictions from serving on juries.



HOW OTHER STATES TREAT PEOPLE WITH CRIMINAL CONVICTIONS

Every state has some form of jury participation exclusion based on criminal convictions.24 However, more and
more states are restoring the right to serve on juries to people with criminal convictions, including California,
Louisiana, Connecticut and Washington.?>
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Pending criminal charges also result in exclusion

Connecticut, Kentucky, Louisiana and Massachusetts also exclude anyone currently facing felony charges.
Florida, Maryland, Texas and D.C. also exclude anyone currently facing felony charges or facing (some or all) misdemeanor charges.

Source: Prison Palicy Initiative, with updates from NJISJ




THE STATED REASONS TO EXCLUDE PEOPLE WITH CRIMINAL CONVICTIONS ARE PROVEN FALSE

Though there is no evidence to support the position,
proponents of the ban argue people with criminal
convictions will be biased.2¢ However, the existing voir
dire process, which was recently strengthened through the
work and recommendations of the Judicial Conference
on Jury Selection,?” is equipped to address any possible
bias that any potential juror may have.?8 This would also
mean that judges and prosecutors will hear from people

with actual experience with the criminal justice system.??

There is also an erroneous belief that other jurors would
be uncomfortable serving on juries with people who have
been convicted of crimes.3° However, there is no empirical
evidence to support this proposition. On the contrary, a
recent study from California found that “the public does
not harbor an overwhelming sense of fear about including

those with a felony conviction in the jury process.”!

In the end, there is no good reason to categorically exclude

people with criminal convictions from serving on a jury.

“| think that ... jury selection should be
amended to include people who have ...
indictable offenses and there may he
pushback because they think that ‘oh since
I've been locked up, I'm just gonna free
everybody and I'm gonna be on the side of
the defense, or whatever the case may be.’
That's not the case - 2015, May 2, my brother
was murdered and if his murderer was ever
bought to justice and the evidence was
there, yes, | would vote for finding of guilt ... |
think that people that have beenimpacted by
system or who have had anindictable offense
should be able to serve on juries because we
have that additional insight.”

Al-Tarig Witcher, formerly incarcerated

JURY OF OUR PEERS: IT’S TIME FOR PEOPLE WITH CONVICTIONS TO SERVE ON JURIES

It has not always been this way in New Jersey. Nor does it need to continue to be.

In 1995, New Jersey passed a law allowing people convicted of an indictable offense to serve on juries after

the completion of their sentence.32 But in 1996, the Legislature reinstated the lifetime ban based on an

unfounded belief that the “very real bias by convicted criminals against law enforcement officers and the

criminal justice system dictates that these individuals should be barred from jury service.”33



Fortunately, New Jersey has made substantial strides
in building an inclusive democracy. In 2019, the
Legislature passed and the Governor signed a historic
law restoring the right to vote to 83,000 people on
parole and probation.3* New Jersey recognized that
removing a right of citizenship from people does not
serve anyone. Rather, the state’s democracy is stronger

when people have the right to vote.

New Jersey must now expand jury service. In fact, the
two are related. Research has shown that people who
serve on juries are more likely to vote in subsequent
elections.3> One study also found that serving on a
jury led to an increase in voting by 4-7% for infrequent

voters.36

Recently, the New Jersey Judicial Conference on Jury
Selection examined the lifetime ban and recommended
extending jury service to people who have completed
their sentence.3” For its part, New Jersey should go
further and join Maine, Washington, Indiana and
North Dakota in removing the bar on all formerly
incarcerated people serving on juries — including those

on probation and parole.

New Jersey must allow people with criminal convictions
to serve on juries. A pending bill in the Assembly,
A977,38 will accomplish just that. A Senate counterpart
will be introduced shortly. This legislation, which
should be passed quickly, is an important step toward a
stronger democracy and will make our criminal justice

system — and our democracy — more just.

“| do believe that you should have the right
to serve on a jury with an indictable offense
mainly because you've served your time, that
means you've paid your debt to society. What
you're telling me, when you don't give it back
to me, is that I'm not a citizen ... [A]t least in
New Jersey, after you are on parole and you
are on probation, now, we have gotten that
change so even if you are on parole or on
probation, you can still vote. If you can vote,
then that means you should have the right to
be on the jury ... [T]he most important reason
is, if you only have people on trial, or on the
jury, that have never been convicted of a
crime, an indictable offense, you can't truly
balance the scale.”

Dameon Stackhouse, formerly incarcerated

“‘Absolutely, definitely would. 1 mean,
that’s part of our democracy and | want
to make sure that someone in my position
has the opportunity to receive a fair trial
not one truncated and decided by the
state but truly have a fair opportunity to
have all the evidence considered before a
decision is made.”

Edwin Ortiz, formerly incarcerated, on wheth-
er he would serve if called for jury service
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