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A R T I C L E S

In the United States today, 4.7 million citizens—more
than two percent of the adult population—are deprived
of the right to vote because they have been convicted of a
felony. Of these, 1.7 million have completed their sentences
and are no longer under any form of criminal justice
supervision.1 I shall argue that disenfranchisement of
offenders who have completed their sentences is morally
wrong, and that enfranchising all offenders—even those
in prison—would be good social policy.

Arguments about felony disenfranchisement are often
framed along the lines of classical liberal and classical
republican theories of citizenship, and I will follow this
practice. The standard classical liberal argument for
disenfranchisement of convicted felons is that criminals
violate the social contract, and thereby forfeit the political
rights to which the contract entitles them. I will argue
that social contract theory does not have this implication
and that, in fact, social contract theory shows how
fundamental the right to vote is and implies that it is
wrong to deny the right to vote to felons who have
completed their punishment. The standard classical
republican argument for disenfranchisement is that
convicted felons lack the civic virtue needed for proper
exercise of the vote. I will argue that this claim rests on an

exaggerated notion of how different criminals are from
law-abiding people, and that a concern for civic virtue—
of criminals and non-criminals—supports granting
voting rights to felons, even those who are still in prison.

In section I, “Depriving Felons and Ex-Felons of the
Vote in the United States,” I sketch the current situation
and some of its political implications as well as its
historical background. In section II, “Philosophical
Arguments for Disenfranchising Felons and Ex-Felons,”
I consider and critique the liberal (social contract) and
republican (civic virtue) arguments for the disenfranchise-
ment of felons and show that they are unpersuasive. In
addition, I give reasons for believing that disenfranchise-
ment of felons is not sensible punishment policy. In section
III, “Voting and the Social Contract,” I argue that the
social contract doctrine shows that it is morally wrong to
deny the vote to convicted felons who have completed
their punishments. In section IV, “Voting and Virtue,” I
conclude by arguing that it would both exercise and
enhance civic virtue to allow convicted felons—even
those still in prison—to vote. Section III’s argument is a
classical liberal argument against disenfranchisement
of felons who have served their sentences; section IV’s
argument is a classical republican argument against
disenfranchisement of all felons.2 I regard these two
arguments not as alternatives, but as cumulative in their
force.
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I shall call those with felony convictions who have
completed their sentences and thus supposedly paid
their debt to society ex-felons. I shall call those who have
been convicted of a felony and not yet completely served
their sentences—whether they are in prison or on
probation or parole—felons. State disenfranchisement
laws vary considerably. “In 48 states and the District of
Columbia, all incarcerated persons are ineligible to vote.
In addition, 35 states prohibit parolees from voting, 31
states do not allow felony probationers to vote, and in 14
states, a felony conviction can lead to loss of voting rights
for life.”3 Alec Ewald comments: “The United States is
the only democracy that indefinitely bars so many
offenders from voting.”4

Felony disenfranchisement must be viewed in the
context of the enormous growth in arrests, convictions,
and imprisonment that has taken place in the United
States in the last few decades. Between 1980 and 2001,
the number of persons incarcerated in state and federal
prisons more than quadrupled, growing from 329,000 to
nearly 1.4 million.5 Behind the increase in prisoners
stands a significant increase in the number of felony
convictions. For example, from 1988 to 1992, the number
of felony convictions rose by 34 percent. For violent
crimes, the rise in felony convictions was even greater,
considerably outpacing the rise in arrests: while adult
arrests for violent felonies increased by 15 percent between
1988 and 1992, convictions for violent felonies increased
45 percent in that same period.6

However, most of the new admissions to prison during
this time of soaring conviction and incarceration rates
were nonviolent offenders, a large number of them
convicted of nonviolent drug-related crimes.7 It stands to
reason, by the way, that a dramatic increase in imprison-
ment would translate into a greater increase in the
incarceration of nonviolent offenders than violent ones,
since violent offenders have always stood a greater
chance than nonviolent offenders of being locked up.8

The vast increase in the number of convictions and
prison sentences does not fall evenly across society. The
Bureau of Justice Statistics reports that, if current incar-
ceration rates remain unchanged, 6 percent of white men
and 32 percent of black men can expect to serve time in
prison during their lifetime.9 The high presence of black
men in prison has numerous causes. On one hand, it is
true that poor people and people of color (often one and
the same) commit more of the crimes for which people are

sent to prison. On the other hand, decades of research
show that, for the same criminal behavior, poor and/or
non-white people are more likely to be arrested; if arrested,
they are more likely to be charged; if charged, more likely
to be convicted; if convicted, more likely to be sentenced
to prison; if sentenced to prison, more likely to be given
long terms, than well-off and/or white people.10 However,
even this does not show the full extent of bias in the
system, because that bias begins earlier, in the very
definition of what is a crime. The criminal justice system
tends to label as crimes the ways in which lower-class
people harm others, while the ways in which the members
of the upper-classes harm others are generally treated as
regulatory matters, or if as crimes, not as grave ones. For
example,  preventable occupational diseases kill far more
Americans each year than ordinary homicide.
Nonetheless, the intentional acts that leave workers prey
to deadly occupational diseases are rarely treated as
crimes, and, even when they are, those responsible are
almost never treated as murderers.11

The group that we label “felons” is shaped by all
these unjust biases plus, of course, the various injustices
that keep many of them at the bottom of society where
crime is most tempting and most likely. It is important to
keep this in mind when considering policy proposals
aimed at “felons” as a group.

As arrest, conviction, and imprisonment fall more
heavily on African Americans than whites, felony
disenfranchisement falls more heavily on the black
community as well. 1.4 million black men—roughly 13
percent of African-American adult males—are disen-
franchised because of a felony conviction.12 These
nationwide statistics understate the problem, since voting
takes place by state, and state practices vary. Thirty-one
percent of African-American men are disenfranchised in
Alabama and in Florida. In Iowa, Mississippi, New
Mexico, Virginia, and Wyoming, 25 percent of African-
American males are deprived of the right to vote due to a
felony conviction.13 A number of studies have shown
that, since high numbers of convicted felons tend to come
from particular inner-city neighborhoods, the effect of
disenfranchisement is to dilute the political voice of whole
neighborhoods, including that of their law-abiding
residents.14

Because the vast majority of convicted felons in the
U.S., black or white, are from the lower classes, disenfran-
chisement works simultaneously to dilute electoral

I Depriving Felons and Ex-Felons of the Vote in the United States



Winter/Spring 2005

Liberal and Republican Arguments Against the Disenfranchisement of Felons / 5

representation of blacks and of poor people. This does
not seem like a good idea for a democracy. It is surely not
a good idea for the Democratic Party! The same ethnic
and economic factors that make one a more likely subject
of criminal justice sanctions make one more likely to vote
Democratic. The 2000 presidential election was decided
in favor of George W. Bush by a margin of 537 votes in
Florida. At the time, a very large number of individuals
were disenfranchised because of a felony conviction.15

Social scientists Christopher Uggen and Jeff Manza
performed a statistical analysis to estimate how they
would have voted. Based on existing trends, they
assumed about a 27 percent turnout rate among the
disenfranchised and that about 69 percent of them would
vote Democratic. Uggen and Manza concluded that, if
ex-felons alone among the disenfranchised had been
allowed to vote, Al Gore would have won Florida by over
62,000 votes. Uggen and Manza applied the same
techniques to other races that took place between 1978
and 2000. They found that six Senate races won by
Republicans would have been won by Democrats if ex-
felons had been permitted to vote. This would have
resulted in there being 60 Democratic senators during
the period, which could have had dramatic impact on
the kind of laws enacted.16 Though studies like these are
quite speculative, relying necessarily on numerous
counterfactual assumptions (for example, that the same
candidates would have run with the same campaigns if
felons and ex-felons were included in the electorate), it
seems nonetheless undeniable that felon disenfranchise-
ment is having an effect on political outcomes. Thus,
both the rights of our fellow citizens and the content of
our laws are at stake in the issue of felon disen-
franchisement.

Felon disenfranchisement laws came to America
during the colonial period as part of the English legal
system, which included numerous conditions under
which a person could be deprived of normal legal rights:
outlawry, attainder, and “civil death.” As Jason Schall
has observed, “disenfranchisement of felons was only a
small slice of the suffrage restrictions that existed in the
colonies and shortly after the American Revolution.”17

Colonies and, later, states restricted voting on the basis
of religion, property ownership, and race as well as
gender. At the time of the ratification of the Fourteenth
Amendment in 1868, twenty-nine states had felon
disenfranchisement laws. Interestingly, in virtually all
of these states, blacks had been legally denied the right to
vote based on their race. Thus, the antebellum disen-
franchisement statutes cannot be thought to have been
racially motivated.18 This was soon to change.

Section two of the Fourteenth Amendment sought to
prevent states from barring blacks from voting, while not
infringing on the Constitutional right of states to regulate
elections. Instead, then, of simply guaranteeing the right
to vote to all citizens, it held that “when the right to vote
. . . is denied to any of the male inhabitants of [a] State . . . , or
in any way abridged, except for participation in rebellion, or
other crime, the basis of representation therein shall be
reduced in the proportion which the number of such
male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State.”19 After
Reconstruction, Southern states were quick to take
advantage of the Fourteenth Amendment’s apparent
acceptance of felony disenfranchisement statutes as a
method of keeping the vote from the newly freed black
slaves. They passed laws denying the right to vote to
people convicted of crimes believed to be committed
primarily by blacks. For example, in 1890, Mississippi
amended its constitution to disenfranchise people
convicted of burglary, theft, and arson, but not of robbery
or murder.20 Commenting approvingly on these
provisions in 1896, the Mississippi Supreme Court noted
that the Mississippi constitutional convention “swept
the circle of expedients to obstruct the exercise of the
franchise by the negro race. By reason of its previous
condition of servitude and dependence, this race had
acquired or accentuated certain peculiarities of habit, of
temperament, and of character, which” resulted in “its
criminal members [being] given rather to furtive offenses
than to the robust crimes of the whites.”21 So, among the
harmful consequences of slavery, it apparently also
lowers the quality of crime in a society!

Both the rights of our fellow citizens and
the content of our laws are at stake in the

issue of felon disenfranchisement.

South Carolina, Louisiana, Alabama, and Virginia
quickly adopted Mississippi’s strategy, amending their
constitutions to include disenfranchisement provisions
targeted at blacks.22 Some of these provisions were
subsequently overturned because of their link to racism;
however, where states reaffirmed or reenacted them
without explicit racist intent, they have generally
survived judicial review. Today, all southern states have
restrictions on voting by people with felony convictions.
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In the late nineteenth century, disenfranchisement
laws were treated as part of the state’s authority to regulate
voting. In an 1884 Alabama court decision, disenfran-
chisement laws were upheld as “preserving the purity of
the ballot box” against corruption by morally unfit voters.
That same court saw disenfranchisement not as a punish-
ment, but as a legitimate regulation of the voting process,
that is, as “withholding an honorable privilege, and not
denying a personal right or attribute of personal liberty.”23

In the twentieth century, voting came to be seen more as a
basic right, and limits on it were subjected to stricter
judicial scrutiny.24 As courts increasingly swept away
other restrictions on voting, however, felon disenfran-
chisement was retained. It was finally justified consti-
tutionally by the words of the Fourteenth Amendment,25

and it has often been justified philosophically by appeal
to the social contract.

In the 1960s, disenfranchisement of felons was
challenged in the name of the Equal Protection clause of
the Fourteenth Amendment. Rebuffing such a challenge
to New York’s disenfranchisement law in 1967, Second

Circuit Judge Henry Friendly wrote in Green v. Board of
Elections of the City of New York,

The early exclusion of felons from the franchise by many
states could well have rested on Locke’s concept, so
influential at the time, that by entering into society, every
man “authorizes the society, or which is all one, the
legislature thereof, to make laws for him as the public good
of the society shall require, to the execution whereof his
own assistance (as to his own decrees) is due.” A man who
breaks the laws he has authorized his agent to make for his
own governance could fairly have been thought to have
abandoned the right to participate in further administering
the compact.26

In what follows, I shall argue that the social contract doctrine
does not have this implication and, moreover, what it does
imply is that disenfranchisement cannot rightly be imposed
on ex-felons. Consequently, while the last two centuries
have seen a change from viewing voting as a privilege
granted by the state to viewing it as a basic right, the survival
of laws disenfranchising ex-felons shows that the right to
vote is still not viewed basically enough.

II Philosophical Arguments for Disenfranchising Felons and Ex-Felons

Three kinds of philosophical justifications are offered for
disenfranchisement. Disenfranchisement is either aimed
at “preserving the purity of the ballot box,” that is, pro-
tecting the electoral process from morally unsuitable
voters; or it is viewed as criminals’ rightful punishment;
or it is viewed as ratifying the criminal’s own surrender
of his right to vote by violating the social contract. I shall
consider these three arguments in this section.

(1) Preserving the purity of the ballot box

This kind of argument represents a classical republican
approach because republicans believe that a good
political system requires a virtuous citizenry. Though he
does not identify it as republican, Christopher Manfredi
makes this argument.27 Manfredi claims that, in addition
to Aristotle, “liberal theorists as diverse as Locke, Mill,
Madison and Rawls have articulated the importance of
at least some minimal level of civic virtue among
citizens.”28 According to Manfredi,

The nexus between criminal disenfranchisement and the
preservation and promotion of liberal democratic virtues is
thus found in the exclusion from political participation of
individuals who have manifestly demonstrated that their
character is predominantly self-regarding, present-oriented,
and impulsive. In short, disenfranchisement is reasonable

because criminal offenders are in general less empathetic
and more impulsive than other citizens.29

There can be no doubt that when people commit crimes
they often manifest impulsive, self-centered, and present-
oriented behavior. How we get from this near-truism to
the claim that their characters are “predominantly self-
regarding, present-oriented, and impulsive,” or that they
are “in general less empathetic and more impulsive than
other citizens,” Manfredi does not explain. Nor does he
explain how he got from the proposition that some
minimal degree of civic virtue is needed for liberal
democracy to the idea that criminals lack that particular
degree—or even if they do lack that degree, why everyone
must have that degree of civic virtue. Maybe we already
have enough civic virtue to have a decent liberal
democracy. The leap from the need for some degree of
civic virtue to the disenfranchisement of felons—made
commonly in republican defenses of the policy—is a non
sequitur.

Another writer who argues that criminals lack
sufficient moral virtue to vote is Roger Clegg. In an article
entitled “Who Should Vote?,” Clegg maintains: “We cur-
rently require only two characteristics of voters: trust-
worthiness and loyalty. For different reasons, children
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and aliens do not possess these qualities, and neither do
felons.”30 Clegg offers no evidence that these traits are
required for voters, beyond his claim that the requirement
is the best explanation of the exclusion of children and
aliens. But those exclusions can be explained as based
on the reasonable belief that some minimal level of
maturity is necessary to exercise the vote, and on the fact
that aliens who would like to vote have the option of
seeking naturalized status.31 Clegg can cite no law or
constitutional provision that requires trustworthiness or
loyalty as a condition of the right to vote. In fact, the law
seems to point in the opposite direction. A federal statute
prohibits denying citizens the right to vote because they
cannot demonstrate that they “possess good moral
character.”32

At a deeper level, both Manfredi and Clegg fail to see
just how normal the vast majority of criminals are. They
seem to think that criminals are people who manifest
criminal personalities twenty-four hours a day, seven
days a week. But this is a false impression. In Delinquency
and Drift, a classic text of criminology, David Matza
writes:

Delinquency is after all a legal status and not a person
perpetually breaking laws…. [A person] is a delinquent by
and large because the shoe fits, but even so we must never
imagine that he wears it very much of the time.
Delinquency is a status and delinquents are incumbents
who intermittently act out a role. When we focus on the
incumbents rather than the status, we find that most are
perfectly capable of conventional activity. Thus, delinquents
intermittently play both delinquent and conventional
roles…. The novice practitioner or researcher is frequently
amazed at “how like other kids” the delinquent can be
when so inclined.33

Since young men commit most crimes, Matza’s point
applies to a very large number of criminals. Moreover,
most youthful offenders outgrow crime—as Manfredi
recognizes when he supports his claim about criminals’
lack of self-control by saying that “this explains why
criminal behavior is so highly correlated with age.”34

Matza says that “from 60 to 85 percent of delinquents do
not apparently become adult violators,” and crimino-
logical research continues to confirm a significant falling
off of criminal behavior as people get older, in particular
as they pass beyond adolescence and early adulthood.35

For another indication of how normal most criminals
are, recall that a large number of felony convictions are
for nonviolent drug dealing. The motives of drug dealers
are very much like those of other merchants, or of people
working an extra job to make ends meet. Many of the
people currently in prison for drug dealing already had

low-paying legitimate jobs, and they engaged in a bit of
dealing on the side to supplement their legal incomes.36

One does not have to approve of this activity to recognize
that its motives are as American as apple pie.

Both Manfredi and Clegg fail to see just
how normal the vast majority

of criminals are.

The flip side of failing to see how normal criminals are
is failing to see how normal criminal behavior is, and
how many noncriminal endeavors manifest the same
“vices” as crimes do. Studies of self-reported crime show
that crime, even serious crime, is quite widespread
throughout the so-called “law-abiding” population. One
study asked 1,020 adult males and 670 adult females
(mostly from New York state) which of forty-nine offenses
they had committed. “Ninety-one percent of the
respondents admitted they had committed one or more
offenses for which they might have received jail or prison
sentences. . . . Sixty-four percent of the males and 27
percent of the females committed at least one felony for
which they had not been apprehended.”37 In a recent
survey of 522 professional criminologists, 25 percent
admitted to committing battery, and 22 percent to
burglary, at some point in their lives. Nineteen percent
admitted to committing tax fraud at some point, 7 percent
in the past year.38 There is no reason to think that crimino-
logists are specially crime-prone, since they face neither
the pressures of living in poverty nor the temptations of
being around wealth. Thus, they are probably a good
indication of the normality of criminal behavior in the
wider population. Moreover, playboys, gamblers, pro-
fessional daredevils, quick-buck investors, callous land-
lords, and manipulative political operatives—not to
mention members of the “me-generation”—all engage in
legal activities that manifest the vices of selfishness, im-
pulsiveness, and present-orientedness that Manfredi and
other republican theorists think distinctive of criminals.

The upshot of these observations is that both criminals
and noncriminals are morally mixed—neither are wholly
immoral or wholly moral. What else should we expect
from beings shaped from what Isaiah Berlin, following
Kant, called “the crooked timber of humanity”?39 To avoid
misunderstanding, note that I am not claiming that there
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are no moral differences between the criminal and
noncriminal populations overall. It is to be expected that
there will be some statistically higher incidence of
immoral or antisocial attitudes in the population of
offenders than in that of non-offenders.40 My point, rather,
is that, even with such statistical differences between
these whole populations, those who have been convicted
of felonies and those who have not are substantially
overlapping groups with respect to morality. This, plus
the role played by bias and injustice in shaping the pool
of felons, argues strongly against thinking of this group
as uniformly “other” than law-abiding folks in their moral
nature. Since, as I shall argue, deprivation of the right to
vote is a very grave measure, a statistical difference
between whole populations is not sufficient ground for
denying the vote to all or even most felons. And that
argues against any automatic, across-the-board policy of
disenfranchising felons.

bias and injustice contribute to determining who our
felons are. Moreover, it relies on a version of the non
sequitur of which Manfredi is guilty. We can all agree
that voters should limit their selfishness and respect the
dignity of their fellow citizens. But this does not entail
requiring that they do, nor does it justify excluding a
whole segment of the population from the political
process as a means of educating the general public. I
shall suggest in the final section of this paper that in-
cluding felons in the political process might also provide
valuable civic education to the general public.

George Fletcher finds disenfranchisement of felons
objectionable because it “treats convicted felons as a
special class,” or even a caste, whose members really can
never pay their debt to society.42 Analysis of arguments
like those of Manfredi, Clegg, and Pangle suggests that
the republican case for disenfranchisement rests on
assuming that felons are already a special class or caste,
characterized by pervasive immorality. Later, I shall argue
that one of the social benefits to be derived from allowing
felons and ex-felons into the political process is that law-
abiding citizens will have the opportunity to learn just
how normal criminals are. The converse of this is a
statement that republican theorists ought to heed, namely,
that wholesale disenfranchisement of felons has a
negative impact on civic virtue because it conveys to the
general public the divisive message that criminals are
“other,” that is, more different from “normal” people
than (the vast majority of) criminals really are.

One other point is worth making before leaving the
republican argument. In addition to believing that virtue
is necessary for political participation, republicans also
believe that political participation enhances virtue.43

Thus, as strong as any republican case may be for felon
disenfranchisement, an equally strong republican case
can be made for the value of enfranchising felons.

(2) Disenfranchisement as punishment

Technically, disenfranchisement is not considered part
of an offender’s sentence but only a “collateral conse-
quence” of conviction. Consequently, one rarely sees
judges defending disenfranchisement as punishment.
Nonetheless, the reality, as Ewald observes, “is that U.S.
criminal disenfranchisement policies are punitive, both
in their design and in their results.”44 And some have
defended it as such. For example, Clegg quotes
approvingly Francis Marini, Republican leader of the
Massachusetts state house when the state’s constitution
was amended to prohibit voting by felons in prison.
Marini asked, “We incarcerate people and we take away
their right to run their own lives and leave them with the

Another republican theorist, Thomas Pangle, proposes
disenfranchisement as a form of civic education aimed at
the general public as a means to foster responsible voting.
Pangle would limit disenfranchisement to those guilty of
serious felonies (those sentenced to at least two years in
prison) and only for the period of their incarceration.41

This is a very moderate proposal, and I agree with a
restricted form of it: Rather than starting with the across-
the-board assumption that all felons—or even all who
are sentenced to two or more years of prison—are
specially immoral, we might identify those felons who
are specially immoral and, for purposes of civic education,
punish them with disenfranchisement for a period
equivalent to their prison sentences. To my mind, this
should be done rarely, only with exemplary criminals,
and, rather than being an automatic consequence of
conviction, it should be part of the sentencing decision.

This said, I contend that the wholesale form in which
Pangle proposes that we disenfranchise serious felons,
though more limited than most proposals, still rests on
an overestimation of how morally different criminals are
from law-abiding people, and it ignores the issue of how

Including felons in the political process
might also provide valuable civic
education to the general public.
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ability to influence how we run our lives?”45 With regard
to imprisoned felons, the argument implied in this
rhetorical question has some force. Since we punish
people with loss of liberty, that is, with substantial loss
of the right of self-determination, disenfranchisement is
at least consistent with such loss since voting is a form of
political self-determination. But notice that, regarding
ex-felons, the argument works in reverse. Since their right
of self-determination has been restored, consistent with
that, they should resume the exercise of political self-
determination.

Pamela Karlan argues that, as punishment, disenfran-
chisement violates the Eighth Amendment’s prohibition
on cruel and unusual punishments. This is because it
cannot reasonably serve any recognized penal goal:
deterrence, incapacitation, rehabilitation, or retribution.
It cannot serve as a deterrent since someone undeterred
by the prospect of being caught and sent to prison is not
going to hesitate to commit a crime because he might also
be deprived of the right to vote. It cannot serve the goal of
incapacitation except in the rare cases where the crime
involved is some form of electoral fraud, such as vote
selling. It cannot serve as rehabilitation since it affirms
criminals’ exclusion from society rather than inviting
them to integrate themselves into it. And it cannot serve
as retribution since it is not proportioned to the offense. It
is the same penalty for small felonies and great ones and,
at least in some cases, a lifetime penalty. Moreover, except
in the rare cases of voting-related felonies, there is no
“fit” between the punishment and the crime.46

I agree with Karlan that disenfranchisement is not a
credible deterrent, and I agree as well that it cannot serve
as incapacitation or as rehabilitation. However, her
argument that it cannot serve as retribution because it is
disproportionate and does not fit most crimes is less
successful. That argument works against only laws that
mandate disenfranchisement for felons and ex-felons. It
does not work against laws that prohibit voting by felons
only, either in prison or on probation or parole, since, in
these cases, prohibition lasts as long as sentences and
thus would be, like sentences, proportioned to the crimes
that were committed. The United Nations Human Rights
Committee, commenting on Article 25 of the International
Convention of Civil and Political Rights which affirms
citizens’ right to vote, stated that “if conviction for an
offence is the basis for suspending the right to vote, the
period of such suspension should be proportionate to
the offence and the sentence.”47 Moreover, since the
standard punishments of prison, parole, and probation
are all limits on self-determination, and since disenfran-
chisement is also a limit on self-determination, there is as

much fit between disenfranchisement and crime as
between all the other common penalties and crime.48

If there is no logical incompatibility between disenfran-
chisement and punishment, arguments against disen-
franchisement as punishment must be practical rather
than conceptual. Though it is compatible with just
retribution, it is a futile form of retribution since most
criminals do not even know that their crimes can result
in loss of the right to vote and, given the young age at
which most crimes are committed, most criminals
probably do not care about voting at the time they commit
their crimes. Consequently, I contend that disenfranchise-
ment is not sensible punishment policy: it will not deter
crime, nor will offenders see it as their just deserts. It is
pointless as incapacitation, and it goes without saying
that it serves no rehabilitative function.

Along with my differences with Karlan about
disenfranchisement as retributive punishment, I do not
accept her presentation of the alternatives. She thinks
that disenfranchisement can only be justified as either
regulation (preserving the purity of the ballot box) or as
punishment. But the social contract argument made by
Judge Friendly does neither. Friendly claims that, by
violating the social contract, criminals abandon the right
to vote. This is not punishment, since it is a voluntary
surrender presumed implicit in the crime itself, not a
response by others to the crime. For example, if, as some
hold, by his act a murderer loses his right to life, it does
not follow that anyone should or will kill him. The loss of
the right is, on this view, a logical implication of the
crime, not a political or legal response to it. This loss of
the right may be the grounds upon which punishment
becomes permitted, but it is not the punishment itself.
Likewise, if the right to vote is abandoned, the loss of the
right is not a punishment. Nor, on the other hand, is it
regulatory, and for much the same reason. The criminal
does it him- or herself and the state simply ratifies this;
the state does not enter to change the situation in the
interest of regulating eligibility for voting. Consequently,
I take it that the social contract argument treats disenfran-
chisement as neither regulation nor punishment, and
thus is not susceptible to the objections that I have raised
thus far. The social contract argument is worthy of con-
sideration on its own, to which I now turn.

(3) Violating the social contract49

Is Judge Friendly right? Does a person who violates a law
made by his “agent”—the state—thereby forfeit his right to
further participate in the making of law by voting?50

Two routes appear to lead to an affirmative answer.
First, by committing an act that violates the very laws
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that his entering the contract had authorized, the criminal
seems to be taking back his agreement to the contract and
thus forfeiting the role that the contract had given him in
determining the law. Second, a person who commits a
crime against another seems to put himself back into
either the state of nature or the state of war. That force,
otherwise prohibited, may be used by private individuals
to defend themselves against a criminal supports this
idea. And, then, since there is no political authority in
the state of nature, and political authority is at least
ineffective during the state of war, it would seem that the
criminal, in returning to one or both of these conditions,
is denying the authority of the state—and that in turn
would amount to forfeiting his own right to participate
in the direction of that authority. I shall take these two
arguments up in order.

The first argument makes the erroneous assumption
that breaking the law is tantamount to denying the
authority of the law, or that the former implies the latter.
To see that this assumption is false, consider that it entails
that people cannot act in ways that they think are wrong,
because their very act would deny the authority of the
rule they violate. Breaking a promise is not the same
thing as denying that the promise was binding, nor does
the former imply the latter. Likewise, violating the contract
is not denying that it was binding, and thus does not
amount to taking back one’s agreement to the contract.

Moreover, there is considerable evidence showing that
felons recognize the immorality of their crimes. Jonathan
Casper interviewed a large number of criminal
defendants and found that almost all of them believed
that what they had done was wrong, and that the law
they violated was worthy of respect.51 Matza asked 100
delinquents in a reformatory how they would feel about
a boy who committed one of eight crimes, including some
that the delinquents questioned had committed
themselves. Only 2 percent of the 800 judgments voiced
by the 100 delinquents he questioned were positive.52

More than a century ago, Tocqueville reported that he
found the spirit of obedience to law even in American
prisons.53 (Note that these facts are also additional evi-
dence for the normalcy of most criminals.)

The second argument holds that, by his act, the
criminal puts himself in the state of nature or of war, and
thus effectively denies the authority of the state. Ewald
finds support for this in Locke’s Second Treatise. He quotes
Locke asserting that the criminal has “renounced reason,
the common rule and measure God hath given to mankind
. . . , declared war against all mankind, and therefore may
be destroyed as a lion or a tiger, one of those wild savage

beasts with whom men can have no society nor
security.”54 Ewald fails to mention that the statement is
only about murderers, not all criminals.55 In the section
immediately following the one in which the quoted words
occur, Locke poses the question of whether “lesser
breaches of [the] law” may be punished with death, and
answers that “Each transgression may be punished to
that degree, and with so much severity, as will suffice to
make it an ill bargain to the offender, give him cause to
repent, and terrify others from doing the like.”56 Thus,
those who commit lesser crimes than murder are to
receive proportionately lesser penalties. So, while the
quoted passage authorizes killing murderers and treating
them as without rights, like a lion or a tiger, this does not
apply to all felons. I shall return to the special case of
murderers shortly.

Violating the contract is not denying that
it was binding, and thus does not amount

to taking back one’s agreement
to the contract.

Further, the passage describes the criminal as
declaring war on all mankind while in the state of nature,
and each of these—the state of war and the state of
nature—plays a different role in Locke’s theory. Unlike
Hobbes, Locke distinguishes sharply between the state
of nature and the state of war: “Want of a common judge
with authority puts all men in a state of Nature; force
without right upon a man’s person makes a state of war
both where there is, and is not, a common judge.”57 So,
there can be peace in the state of nature and, more
importantly for our purposes, the state of war can exist
within a polity. In a polity (where there is “a common
judge with authority”), a state of war is a condition in
which political authority is locally and temporarily
ineffective. This accounts for the right of private
individuals to use force in self-defense even in a polity:
“a thief whom I cannot harm, but by appeal to the law,
for having stolen all that I am worth, I may kill when he
sets on me to rob me but of my horse and coat, because the
law . . . , where it cannot interpose to secure my life from
present force . . . , permits me my own defence and the
right of war, a liberty to kill the aggressor, because the
aggressor allows not time to appeal to our common
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judge.”58 From this it is clear that Locke does not hold
that, once in a polity, criminal acts amount to returning
to the state of nature.59 In a polity, the criminal and his
victim are still subject to a common authority, even if that
authority cannot get to the scene of the crime soon enough
to stop it while it is happening. What Locke does hold is
that, in or out of the polity, the criminal initiates the state
of war.

What then is the proper response to someone who
initiates the state of war? Actually, Locke has two answers
to this: self-defense and punishment. The right of self-
defense is a “right of war,” that is, a right to do what is
necessary to protect oneself, even killing someone who,
like the thief mentioned above, would not qualify for
death as punishment. But, in a polity, this right is short-
lived. It ends “when the actual force is over.” Then, “the
state of war ceases between those that are in society and
are equally on both sides subject to the judge.”60

In a polity, then, a criminal may rightly be the object of
defensive violence, even lethal, during his aggression.
But once his aggression itself is over, he is rightly the
object only of punishment, which must be proportioned
to his offense. Moreover, he is at that point neither in the
state of nature nor in the state war, and thus he possesses
all his rights save those that are taken away in punishing
him in proportion to his crime. Consequently, the social
contract doctrine does not imply that, simply by violating
the contract, people who commit felonies thereby
abandon all their political rights, and thus their right to
vote.

Except, perhaps, for murderers. Locke holds that, if I
have the right to kill someone, then I have the right to
delay killing him and instead use him as a slave: “having
by his fault forfeited his own life by some act that deserves
death, he to whom he has forfeited it may, when he has
him in his power, delay to take it, and make use of him to
his own service; and he does him no injury by it.”61 But
notice that, in a polity, this must be part of the right of
punishment not of self-defense, since once the criminal
is under control, “when the actual force is over,” the
right of self-defense no longer applies.62 Instead, the
murderer must be taken before a judge, who may sentence
him to execution, but could instead impose penal
servitude. In short, a criminal who deserves a punishment
of death is, for Locke, ipso facto deprived of all rights, and
that would include the right to vote. However, since
Locke’s view here applies not to all criminals but only to
those whose crimes merit loss of all rights, the loss of
rights is due to the nature of the crime committed, not
simply to violating the social contract, which all criminals

do. So, even for murderers, violating the social contract
does not itself imply loss of political rights generally, or
of the right to vote in particular.

That we do not regard criminals as losing all of their
rights is shown in practice. When criminals are
apprehended, they still have legal rights against certain
forms of treatment, and they have the legal right to appeal
to a judge to enforce those rights. It is not thought that all
criminals may be killed like a lion or a tiger. Moreover,
when they are imprisoned, they not only retain many of
their rights, they also retain their legal duties. They are
still subject to the criminal law in prison, and certainly
after release from prison. Though criminals violate the
social contract in committing crime, we do not thereby
treat them as surrendering all the rights that they have
under the contract.

But there is still more to be said against the
contractarian argument for disenfranchisement. There is
a critical dimension to the social contract. Because the
social contract makes obligations conditional on receipt
of benefits from the rest of society, the doctrine shows us
a fact about criminal justice that criminal justice officials
almost never acknowledge, namely that, as a form of
justice, criminal justice is a two-way street. While criminal
justice officials focus on the question of whether the
criminal has fulfilled his obligation to society, they gloss
over the correlative question of whether the society has
fulfilled its obligations to the criminal. No doubt it would
be hard, maybe impossible, to design a criminal justice
system that would acknowledge the centrality of this
question, but we are still entitled to acknowledge it. The
social contract requires that we do.

Locke does not hold that, once in a polity,
criminal acts amount to returning

to the state of nature.

If obligations are conditioned on benefits, it follows
that duties to obey the rules of criminal justice are
conditioned on the justice of the society that those rules
are meant to govern. I have less of an obligation to refrain
from violence in a society that leaves me prey to violence.
I have less of an obligation to respect property in a society
that excludes me from the possibility of gaining my own
property. Moreover, the obligations owed to one’s fellow
citizens are owed by each to all. Thus, if one person is the
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victim of injustice, there is at least someone else who is
failing in his duty to that person. With this, we must face
the implications of the fact that many of the people who
find themselves convicted of felonies are victims of social
injustice. The implications of this fact are two. First, many
disadvantaged people who commit crimes are not
violating their civic duties to the same extent as ad-
vantaged people who commit the same crimes would be,
because injustice has weakened their civic duties.63

Second, the law-abiding people who promote that
injustice (for example, by discriminating on the basis of
race), or benefit from it (for example, by earning more
than they would if blacks were able to compete in the
market without discrimination) but do not work to correct
it, share some of the moral responsibility for those crimes.

I do not want to be misunderstood here. I am not
saying that the poor and black individuals who figure so

prominently in crime statistics violated no moral
obligation in committing their crimes. Those who have
committed violence and theft usually have violated moral
obligations because, among other reasons, their victims
are almost always people in conditions similar to their
own. Even the victims of injustice have obligations not to
harm other victims of injustice. Being the victim of injustice
is a mitigating, not an excusing factor. Though not
eliminated, the moral responsibility of victims of injustice
is lessened both because they receive less than their fair
share of the benefits that are the basis of their duties, and
because moral responsibility for their crimes is shared by
those who benefit from injustice and do not work to
correct it. As a result, those who benefit—and retain their
voting rights—are in no position to demand that
impoverished criminals give up theirs.

III Voting and the Social Contract

Thus far, I have argued that the social contract does not
imply that those who commit felonies thereby forfeit their
right to vote before or after they have completed their
punishments. I do believe that disenfranchising felons
as part of their punishment is compatible with social
contract doctrine. Now, I want to argue positively that
the social contract implies that it is wrong to deny
criminals a vote for any reason other than punishment,
and thus that it is wrong to deny ex-felons the vote.

Locke does not speak about citizens’ right to vote, but
the implications of what he does say for polities in which
the vote plays the role it that does in the United States
and other modern democracies are clear. He writes, for
example,

The constitution of the legislative is the first and
fundamental act of society, whereby provision is made for
the continuation of their union under the direction of
persons and bonds of laws, made by persons authorized
thereunto, by the consent and appointment of the people,
without which no one man, or number of men, amongst
them can have authority of making laws that shall be
binding to the rest.64

Since we (in the United States and other modern
democracies) appoint and thus authorize our lawmakers
by voting, we can take this statement as implying (for us)
that unless the legislature is chosen by the vote of the
people, it cannot make laws authoritative for the people.
Voting is (for us) the functional equivalent of “consent

and appointment.”65 Consequently, if the legislature is
chosen while excluding the votes of some of the people, it
cannot make laws authoritative for the excluded ones.
Moreover, what Locke says of rulers who make laws “not
being thereunto authorized, by the fundamental appoint-
ment of the people,” would apply to lawmakers who
make laws for particular people who have not been
allowed a say in that “fundamental appointment,”
namely, they “bring back again the state of war.”66 And
since Locke calls slavery “nothing else but the state of
war,”67 we can conclude that the relationship between
lawmakers and disenfranchised citizens is like that of
slavery—domination by force.

I say like slavery because it is not fully slavery—neither
for Locke nor for us. For Locke, slavery is a condition in
which the master has absolute and arbitrary power, and
the slave has no appeal to any independent judge against
the will of the master. This is a rather extreme view of
slavery, since even under slavery in antebellum America,
slaves had some legal appeal beyond their masters, even
if they only rarely could take advantage of it. Nonvoting
felons in modern-day America have even more rights
than antebellum slaves had.68 And, of course, no one
thinks they may be bought and sold as slaves traditionally
have been.

To capture the way in which disenfranchisement is
like slavery but not quite slavery, I shall characterize it as
subjection. When sane adults are deprived of the right to
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vote they are subjected to those who can vote since the
voters can impose rules of behavior on the nonvoters
without consulting them, and those rules will be
coercively enforced. This shows that the right to vote is a
very special right. It is not simply one way in which a
self-governing person might choose to govern himself, it
is a central ingredient in self-government itself. To deny
the right to vote is more like denying the right to speak
than it is like, say, denying the right to drive. It reduces
people from citizens to subjects.69

In an op-ed piece supporting the disenfranchisement
of felons but not of ex-felons, John Silber writes, “When
felons demand a right to vote, they demand the right to
govern others while rejecting the right of others to govern
them.”70 We have already seen that felons do not, by their
crimes, deny the state’s lawmaking authority, and thus
they do not reject the right of others to govern them.
Moreover, the right to vote is not simply a right to govern
others. It is that, of course; but, what Silber misses is that,
precisely because it is a means of governing others, voting
enables a citizen to be free though subject to collective
decisions. For Locke—and for Rousseau and Kant as
well—citizen participation in authorizing and ap-
pointing legislators (or directly in making the law, for
Rousseau) is how political authority is rendered com-
patible with the citizens’ natural right to self-deter-
mination.

What is important here is not so much that voting
gives me power to govern others, but that voting gives me
as much power over them as they have over me. Rousseau
states the logic of the case clearly: “each man, in giving
himself to all, gives himself to nobody; and there is no
associate over which he does not acquire the same right
as he yields others over himself, he gains an equivalent

for everything he loses.”71 Locke’s contract is different
than Rousseau’s, chiefly in that Lockean individuals
give up less to the state than Rousseauian ones,72 but the
logic is the same: a free person can be subject to political
authority and remain free only if that political authority is his
own in the same measure as he is subject to it.73 With a right to
vote, I own a fraction of the sovereign power equal to my
fraction of the population subject to that sovereign power.
Without a right to vote, I am subject only and not
sovereign. Thus I am in subjection, like a slave.

Subjection may be acceptable as punishment, which
is normally a loss of self-governance, and thus, in varying
degrees, a kind of state-imposed slavery.74 But subjection
is certainly not compatible with the status of those who—
their punishment having been completed—are entitled
to have their liberty restored.75 To continue to deprive ex-
felons of the right to vote is, to use Locke’s words, to
continue the state of war against them. Since a criminal
who has served his punishment has paid his debt to
society and has been restored to normal liberty, neither
self-defense nor continued punishment is justified against
him, and thus it is wrong to continue the state of war
with him. For Locke, “reparation and restraint . . . are the
only two reasons why one man may lawfully do harm to
another, which is what we call punishment.”76 It is, then,
likewise wrong to keep a person who has completed his
punishment in a condition like slavery. Consequently,
according to the social contract, deprivation of the right
to vote must stop when punishment is completed.

This is a classical liberal argument against
disenfranchising convicted felons who have completed
their punishment. I turn now to a classical republican
argument for enfranchising both ex-felons and felons.

IV Voting and Virtue

There are numerous social benefits to be gained from
including both ex-felons and felons, even those in prison,
in the democratic process. The first is rehabilitative, and
the second might broadly be called educational. Since
both of these are ways of improving civic virtue—of felons
and of law-abiding citizens—together they constitute a
republican argument against disenfranchisement.

Among American states, only Maine and Vermont
currently permit voting by prison inmates. However, this
is widely practiced in other countries. Prisoners may
vote in the Czech Republic, Denmark, France, Germany,
Israel, Japan, Kenya, the Netherlands, Norway, Peru,

Poland, Romania, Sweden, and Zimbabwe. German law
requires that public officials make special efforts to
facilitate and encourage voting by prisoners.77

I have already argued that depriving felons of the vote
is not generally a sensible punishment policy. Here, I
add that allowing, even encouraging, felons in prison
and under supervision to vote would promote res-
ponsible engagement in society and have a rehabilitative
effect. Silber writes of ex-felons, “It is in the interest of
society at large that released prisoners embrace the social
contract by recognizing their obligation to respect the
rights of others. They are not as likely to respect their
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obligations under the contract if they are denied the
correlative rights.”78 Silber’s belief in the rehabilitative
potential of political participation is shared by numerous
other commentators.79 But notice that, though Silber means
this only for ex-felons, there is nothing in the claim that
implies that it would not have the same effect on felons.
This fact, coupled with the idea that disenfranchisement
is not sensible punishment policy, is an argument for
giving the vote to felons even while they are still in
prison—with the possible infrequent exception of those
who have shown themselves to be specially immoral.

For the educational benefits of allowing both felons
and ex-felons into the democratic process, I turn to the
work of Iris Marion Young. In Inclusion and Democracy,
Young contends that differences (social, ethnic, racial,
physical, etc.), rather than a hindrance to arriving at a
democratic consensus, should be viewed as a resource.
She writes, “Speaking across differences in a context of
public accountability often reduces mutual ignorance
about one another’s values, intentions, and perceptions,
and gives everyone the enlarged thought necessary to
come to more reasonable and fairer solutions to
problems.”80 What I want to draw from this is that
enfranchising convicted felons will do something not
only for them, but also for us. By inviting felons and ex-
felons into the political discussion as full voting members,
we will begin to learn just how normal most criminals
are. We will learn more about our own society as aspects
of it seen from offenders’ standpoints come into our view.
In particular, we will learn that our society confronts
some people with a set of options in which crime is a
more reasonable choice than it is in the set of options
facing other, better-off people.

While Young emphasizes difference, I think that the
importance of difference points to the importance of
commonality. It is not just any difference—say, between
the color of a white chair and of a black one—that merits
our attention. The difference between a white and a black
human being is of significance because this is a difference

of and to humans. Differences between humans count
because they are differences between creatures who share
in common that their lives and fates matter deeply to
them. Treating the differences between criminals and
ourselves as a resource likewise points to our
fundamental commonality with the criminals in our
midst.

If we think that felons are somehow irretrievably evil,
fundamentally different from law-abiding people—a
kind of caste or even a unique species—then all we can
learn from them is how better to protect ourselves from
them. But, there is more than that to learn from criminals.
Similar to how branding dissidents insane in the former
Soviet Union was a means to defuse challenges to the
justice of the Soviet system, so too, the belief that those
who deviate from our rules are wholly different from us
normal law-abiding people is a shield against thinking
about the justice of our society. To face the fact that the
great majority of criminals are normal folks in bad straits,
people like ourselves who found themselves in situations
with little hope and opportunity for change, is to face up
to the question of the justice of our society.

I said earlier that republicans believe both that civic
virtue is a necessary condition of political participation
and that political participation is a means of instilling
and strengthening civic virtue. The two-part argument of
this final section exploits this two-way feature of
republicanism. Allowing felons to vote offers the possi-
bility of instilling and strengthening civic virtue in them.
On the other hand, by opening ourselves to fellow citizens
who have gone afoul of the law, by allowing ourselves to
see their normalcy and to hear from them the way society
looks to them, we enlarge our own social sympathies
and social knowledge, and we exercise a civic version of
the virtue of charity. In addition, by granting felons and
ex-felons the right to self-government to which they are
entitled as human beings, we exercise and strengthen in
ourselves the civic virtue of justice. Enfranchising felons
can make us all better citizens.

NOTES

[This essay is a revised version of a talk that I presented at the
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October 15, 2004. I thank Alison Jaggar for recommending
that I write on the topic of disenfranchisement of felons, and
for her encouragement from then on. I thank, as well, A. John
Simmons for his very helpful comments on the sections of
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