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ALBIN, J., writing for a unanimous Court.

In Blakely v. Washington, the United States Supreme Court ruled that a sentence based on judicial fact-
finding that exceeds the maximum sentence authorized by either a jury verdict or a defendant’s admissions at a plea
hearing runs afoul of the Sixth Amendment right to trial by jury. That pronouncement has called into question the
constitutionality of sentencing schemes across the nation, including the constitutionality of New Jersey’s sentencing
scheme.

Michael Natale and his girlfriend Ginamarie Lerro lived together in Runnemede, New Jersey. In January
1999, believing that Lerro intended to leave him for her estranged husband, Natale brutally beat her. A jury found
Natale guilty of aggravated assault and other charges. In imposing sentence, the trial court found the aggravating
factors outweighed the mitigating and sentenced Natale to a nine-year prison term for aggravated assault, subject to
the No Early Release Act (NERA). Under NERA, Natale was required to serve a period of seven-and-one-half
years without parole eligibility. Natale also received five-year terms on two other convictions, those sentences
running consecutive to the assault sentence. Natale’s aggregate sentence was a fourteen-year prison term with a
seven-and-one-half-year NERA parole disqualifier.

The Appellate Division vacated the NERA parole disqualifier. This Court affirmed and remanded, giving
the State the option of letting a jury decide whether Natale caused serious bodily injury or foregoing the NERA
parole disqualifier. On remand, the State elected not to pursue the NERA parole disqualifier. At resentencing, the
court enumerated the same aggravating and mitigating factors that it found in the first sentencing proceeding. The
court again imposed a nine-year sentence on the second-degree aggravated assault conviction and added a four-and-
one-half-year parole disqualifier, leaving Natale with an aggregate sentence of fourteen years, with a four-and-one-
half-year parole ineligibility period.

The Appellate Division determined that the sentences imposed by the trial court violated Natale’s Sixth
Amendment right to trial by jury and remanded to the trial court.

We granted the State’s petition and Natale’s cross-petition.

HELD: A sentence above the presumptive statutory term based solely on a judicial finding of aggravating factors,
other than a prior criminal conviction violates defendant’s Sixth Amendment jury trial guarantee. The
penal code’s presumptive terms are eliminated. Judges will sentence defendants within the statutory range
for the offense after weighing the aggravating and mitigating factors.

1. Many modern legislative sentencing schemes place a ceiling on the sentence that can be imposed based on
the jury verdict alone but allow for judicial fact-finding to increase the sentence up to the maximum allowed by the
statute. Such schemes appear to be in conflict with the Constitution. A recent series of United States Supreme
Court decisions limits the power of a judge to impose a sentence beyond the range allowed by the jury’s verdict.
(pp. 12-13)

2. In Apprendi v. New Jersey, the Supreme Court examined New Jersey’s hate crime statute, which allowed a
judge to impose an enhanced sentence based upon a judicial finding by a preponderance of the evidence. The Court
held that other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the




prescribed statutory maximum must be submitted to a jury and proved beyond a reasonable doubt. (pp. 13-15)

3. In_Blakely v. Washington, the Supreme Court refined Apprendi by clarifying what constituted the statutory
maximum for sentencing purposes. In Blakely, the defendant admitted to the elements of second-degree
kidnapping. Under Washington’s sentencing system, second-degree kidnapping was punishable by a term of
imprisonment not to exceed ten years. The State recommended a sentence within the standard range for second-
degree kidnapping with a firearm — forty-nine to fifty-three months. Under Washington’s law, however, a judge
may impose a sentence above the standard range if he finds substantial and compelling reasons justifying an
exceptional sentence. The judge determined that the defendant had acted with deliberate cruelty and sentenced
defendant to a term of ninety months. The trial court’s fact-finding was neither admitted by the defendant nor held
by a jury. The Supreme Court defined the statutory maximum for Apprendi purposes as the maximum sentence a
judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant and held
that Washington’s sentencing procedure violated the Sixth Amendment. (pp. 16-18)

4. The road from Blakely led directly to United States v. Booker. In Booker, the Supreme Court struck down
those portions of the Federal Sentencing Guidelines (Guidelines) that authorized judges, based on their own fact-
findings, to impose sentences exceeding those allowed by the jury verdict alone. In Booker, the trial judge found
that the defendant possessed an additional 566 grams of crack cocaine and that he was guilty of obstructing justice.
Based on those findings, the judge was compelled by law to impose a sentence between thirty years and life
imprisonment. The judge imposed a thirty-year term — a sentence over eight years longer than the maximum
sentence authorized by the jury verdict. The Court held that defendant’s sentence violated his Sixth Amendment
jury trial right. (pp. 19-21)

5. In Booker, to bring the Guidelines into conformity with the Sixth Amendment, the Court excised the
provisions that made the Guidelines mandatory, converting the Guidelines into an indeterminate sentencing scheme
in which the maximum sentence is the top of the range of the applicable criminal statute. Under the new advisory
Guidelines, district courts are required to consider Guidelines ranges and are permitted to tailor the sentence in light
of other statutory concerns as well. The holding in Booker was applied to all cases on direct review. (pp. 22-25)

6. We can distill the following principles from Apprendi, Blakely, and Booker. A judge is authorized to
impose a sentence within the range allowed by the jury verdict or by the defendant’s admissions at a guilty plea after
waiving his right to jury trial. The judge also is authorized to sentence the defendant within a range consistent with
the defendant’s stipulation to judicial fact-finding or with the defendant’s prior convictions. Aside from the
recidivism exception, the Sixth Amendment prohibits a judge from imposing a sentence greater than that allowed by
the jury verdict or by the defendant’s admissions at a plea hearing. (pp. 25-26)

7. The New Jersey Code of Criminal Justice requires the court to impose the presumptive term unless the
preponderance of aggravating and mitigating facts set forth in the law weighs in favor of a higher or lower term
within the statutory range for a given offense. Thus, in considering the applicability of the statutory aggravating and
mitigating factors, the presumptive term is the pivot point for moving a sentence up or down within the statutory
range. Our Code provisions make clear that the maximum sentence that can be imposed based on a jury verdict or
guilty plea is the presumptive term. Accordingly, the statutory maximum for Blakely and Booker purposes is the
presumptive sentence. Because the Code’s system of presumptive sentencing allows judges to sentence beyond the
statutory maximum based on their finding of aggravating factors, that system is incompatible with the holdings in
Apprendi, Blakely, and Booker. We hold that the Code’s system of presumptive term sentencing violates the Sixth
Amendment’s right to trial by jury. (pp. 27-30)

8. The dominant goal of the Code is uniformity in sentencing. The constitutional remedy that will best
preserve the major elements of our sentencing code and cause the least disruption to our criminal justice system is
eliminating the presumptive terms. Without presumptive terms, the statutory maximum authorized by the jury
verdict or the facts admitted by a defendant at his guilty plea is the top of the sentencing range for the crime charged.
(pp. 30-34)

9. Reason suggests that when the mitigating factors preponderate, sentences will tend toward the lower end of
the range, and when the aggravating factors preponderate, sentences will tend toward the higher end of the range. In



the past, defendants with long criminal records have been sentenced toward the upper part of the sentencing range.
They should not anticipate a departure from that practice with the presumptive terms gone. (p. 35)

10. Sentencing decisions will continue to be reviewed under our established appellate sentencing jurisprudence.
Appellate courts must determine whether the sentencing court followed the guidelines and specified the aggravating
or mitigating factors based on competent credible evidence. If the sentencing court complies with those legal
principles, then the appellate court may not overturn a sentence unless the application of the guidelines to the facts
of the case makes the sentence clearly unreasonable so as to shock the judicial conscience. (p. 36)

11. Both the state and federal constitutions forbid the legislative branch from passing ex post facto laws. In
this case there was no legislative alteration of the sentencing code and today’s holding can hardly be characterized
as unexpected or indefensible. Retroactive application of the remedy in this case does not run afoul of the state or
federal prohibitions against ex post facto laws. (pp. 38-41)

12. Today’s holding is a new rule of law. Having determined that, we look to three factors in deciding the
extent of its retroactive application. Pipeline retroactivity — applying our holding to defendants with cases on direct
appeal as of the date of this decision and to those defendants who raised Blakely claims at trial or on direct appeal —
best balances principles of fairness and repose. (pp. 42-45)

13. We will order a new sentencing hearing in each affected case, based on the record at the prior sentencing.
The trial court must determine whether the absence of the presumptive term in the weighing process requires the
imposition of a different sentence. Because the new hearing will be based on the original sentencing record, any
defendant challenging his sentence on Blakely grounds will not be subject to a sentence greater than the one already
imposed. (pp. 46-47)

The Appellate Division decision is AFFIRMED in part and REVERSED in part and the matter is
REMANDED to the trial court for proceedings consistent with this opinion.

CHIEF JUSTICE PORITZ and JUSTICES LONG, LaVECCHIA, ZAZZALIl, WALLACE and
RIVERA-SOTO join in JUSTICE ALBIN’s opinion.
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JUSTI CE ALBI N delivered the opinion of the Court.

In Blakely v. Washington, 542 U S. 296, 124 S. . 2531,

159 L. Ed. 2d 403 (2004), the United States Suprene Court rul ed
that a sentence based on judicial factfinding that exceeds the
maxi mum sent ence authorized by either a jury verdict or a
defendant’ s adni ssions at a plea hearing runs afoul of the Sixth
Amendnent right to trial by jury. That seemngly sinple
pronouncenent has called into question the constitutionality of
sent enci ng schenmes across the nation.

Under New Jersey’s Code of Crimnal Justice, a defendant
cannot be sentenced to a period of inprisonnment greater than the
presunptive termfor the crinme he commtted, unless the judge

finds one or nore statutory aggravating factors. See N J.S A

2C. 44-1(f)(1). The Code does not require that a judicial
finding of an aggravating factor be enconpassed by the jury
verdict or that it be based on an adm ssion by the defendant at
a plea hearing. W now hold that a sentence above the
presunptive statutory term based solely on a judicial finding of
aggravating factors, other than a prior crimnal conviction,
violates a defendant’s Sixth Anendnent jury trial guarantee. To
bring the Code into conpliance with the Sixth Amendnent in a way

that the Legislature would have intended, we are conpelled to



elimnate presunptive terns fromthe sentencing process.
Hereafter, without reference to presunptive ternms, judges wl|
sentence defendants within the statutory range after identifying

and wei ghing the applicable mtigating and aggravating factors.

l.
A

Def endant M chael Natale and his girlfriend G nanarie Lerro
lived together in an apartnent in Runnenede, New Jersey. On
January 10, 1999, believing that Lerro intended to | eave himfor
her estranged husband, defendant exploded in a rage of violence
in their apartnent and brutally beat her over the course of an
hour. Defendant struck Lerro in the head with a stereo speaker
and candl ehol der, rammed her head into a wall, and ripped out
clunps of her hair. As Lerro struggled to escape, defendant
ki cked and punched her in the head, face, and upper body, and
repeatedly threatened to kill her.

As Lerro craw ed down the hallway toward the front door, a
nei ghbor who had overheard the violence knocked on it. Lerro
begged t he nei ghbor not to | eave, telling himthat defendant was
going to kill her. She then sonmehow managed to slip past
def endant. Once out the front door, she fell to her knees and
clung to the neighbor’s leg. Defendant pulled Lerro by the hair

until she finally let go and threatened the nei ghbor, who then



retreated to his apartnent. Defendant continued to punch Lerro
in the face, stopping only to rip a stormdoor off its hinges
and pumrel her with it.

Wth no let-up to the assault, defendant threw Lerro, who
was wearing only shorts and a sweatshirt, onto the snow covered
ground and then dragged her by the hair, face down on the
concrete sidewal k. Defendant bashed Lerro’s face into a nearhby
wooden pillar and ripped off her clothing, exposing her to the
bitter cold as she drifted in and out of consciousness. In the
course of dragging Lerro back into the apartnent, defendant
smashed her head into the door and, once inside, beat her in the
face and head with opera gl asses and a ceranic statue, all the
while threatening to kill her.

When the police eventually arrived, Lerro staggered from
the apartnment, bleeding and frantic. She was taken by anbul ance
to the hospital, where she was di agnosed as suffering from head
trauma, fluid in her sinus, nultiple contusions, and abrasions.
The residual effects of the prolonged, vicious assault on Lerro
were | oose teeth, scars, nmenory deficits, and dizzi ness.

A Canmden County Grand Jury indicted defendant for first-
degree attenpted nmurder, N.J.S. A 2C 5-1, 2C 11-3(a) (count
one); third-degree aggravated assault, N. J.S. A 2C 12-1(b)(2)
(count two); fourth-degree unlawful possession of a weapon,

N.J.S. A 2C 39-5(d) (count three); third-degree possession of a



weapon for an unlawful purpose, N J.S A 2C: 39-4(d) (count
four); third-degree terroristic threats, N.J.S A 2C 12-3(a),
(b) (count five); and third-degree crimnal restraint, N J.S A
2C. 13-2(a), (b) (count six).

After a jury trial, defendant was acquitted of the
attenpted nurder charge but found guilty of the |esser-included
of fense of second-degree aggravated assault, N J.S A 2C 12-
1(b) (1), and all of the renmining charges against him Before
i nposi ng sentence, the trial court found four aggravating
factors. The court determ ned that the offense “was comm tted
in an especially heinous, cruel, or depraved manner.” N J.S. A
2C. 44-1(a)(1). dGven the severity of the injuries and their
long-termeffects on the victim the court considered the
“gravity and seriousness of harminflicted on the victim?”
N.J.S.A 2C 44-1(a)(2). The court also noted that defendant
subjected the victimto regular beatings and constant threats
during their relationship and thus found that there was a risk
that he woul d conmit another offense.? N J.S. A 2C 44-1(a)(3).
Last, the court determ ned that there was a need for both

personal and general deterrence. N J.S. A 2C 44-1(a)(9).2? The

! Lerro gave testinony on this topic at a hearing outside the
presence of the jury.

2 The four statutory aggravating factors found by the court are
provided in N.J.S. A 2C 44-1(a):



court found only one mtigating factor, that defendant had no
prior crimnal record. N J.S A 2C 44-1(b) (7).

Based on those findings, the court sentenced defendant to a
ni ne-year termof inprisonment on the second-degree aggravated
assault conviction, subject to the No Early Rel ease Act (NERA),
N.J.S. A 2C 43-7.2. Under NERA, defendant was required to serve
85% of that sentence, a period of seven-and-one-half years
wi thout parole eligibility. Defendant also received five-year
terms on both the terroristic threats and crimnal restraint

convictions, with those two sentences running concurrent wth

(1) The nature and circunstances of the
of fense, and the role of the actor therein,
i ncl udi ng whether or not it was commtted in
an especially heinous, cruel, or depraved
manner ;

(2) The gravity and seriousness of harm
inflicted on the victim including whether
or not the defendant knew or reasonably
shoul d have known that the victimof the
of fense was particularly vul nerabl e or
i ncapabl e of resistance due to advanced age,
ill-health, or extrene youth, or was for any
ot her reason substantially incapabl e of
exerci sing normal physical or nmental power
of resistance;

(3) The risk that the defendant wll
commt anot her offense;

(9) The need for deterring the
def endant and others fromviolating the | aw



each other and consecutive to the assault sentence. The
remai ni ng charges were nerged into those convictions.
Def endant’ s aggregate sentence was a fourteen-year state prison
termw th a seven-and-one-hal f-year parole disqualifier

The Appellate D vision vacated the NERA parole disqualifier
because the second-degree aggravated assault verdict did not
speci fy whether defendant inflicted serious bodily injury or

attenpted to do so. State v. Natale, 348 N.J. Super. 625, 627,

635 (App. Div. 2002).° This Court affirnmed the Appellate
D vision and remanded, giving the State the option of letting a
jury deci de whet her defendant caused serious bodily injury or

foregoi ng the NERA parole disqualifier. State v. Natale, 178

N. J. 51, 53-54 (2003) (per curianm) (Natale I).

On renmand, the State el ected not to pursue the NERA parol e
disqualifier. |In resentencing defendant, the court enunerated
the sanme aggravating factors and mtigating factor that it found
in the first sentencing proceeding. Because it was clearly

convinced that the aggravating factors substantially outwei ghed

the one mtigating factor, the court again inposed a nine-year

3 At the tine, a court could not inmpose a NERA sentence for
aggravated assault unless the jury found that the defendant
caused serious bodily injury. Natale, supra, 348 N J. Super. at
628; see also State v. Johnson, 166 N.J. 523, 544 (2001). NERA
was anmended on June 29, 2001, and now automatically applies to a
second- degree aggravated assault conviction. See N J.S A

2C. 43-7.2(d)(4); see also State v. Natale, 373 N.J. Super. 226,
237 n.6 (App. Div. 2004).




sentence on the second-degree aggravated assault conviction, and
added a four-and-one-hal f-year parole disqualifier pursuant to
N.J.S.A 2C 43-6(b). 1In all other respects, the sentence

remai ned unchanged, | eaving defendant with an aggregate sentence
of a fourteen-year termw th a four-and-one-half-year parole

ineligibility period. Defendant appeal ed.

B

In Iight of Blakely, supra, the Appellate Division

determ ned that the sentences inposed by the trial court

vi ol ated defendant’s Sixth Anmendnment right to trial by jury

because [t]he jury’ s verdict al one did not authorize the

sentences. State v. Natale, 373 N.J. Super. 226, 235-36 (App.

Div. 2004) (quoting Blakely, supra, 542 U S. at __ , 124 S. .

at 2538, 159 L. Ed. 2d 403). The panel reasoned that based on
the jury verdict alone, the court could not inpose sentences
exceeding the presunptive terns set forth in N.J.S A 2C 44-
1(f)(1), a seven-year termfor second-degree aggravated assault
and four-year ternms for the third-degree offenses of terroristic
threats and crimnal restraint. |d. at 235-36. Because it
found four aggravating factors, the trial court sentenced

def endant above the presunptive terns, although still within the
statutory ranges for second- and third-degree offenses. 1d. at

229-30. Those sentences above the presunptive terns, the pane



concl uded, ran afoul of the Sixth Arendment because they were
based on judicial factfindings, not jury findings. |d. at 236.

The panel held New Jersey’s sentencing schene to be
unconstitutional because “it permts the trial judge to increase
t he presunptive sentence” based on the judge' s finding of
aggravating factors, other than a prior conviction, and because
it does not require a jury to determ ne those factors beyond a
reasonabl e doubt. Ibid. The panel, therefore, reversed and
remanded to the trial court “to consider the appropriate
remedy.” 1bid. The panel gave the State the option of
withdrawing its earlier waiver of the NERA parole ineligibility
period to pursue a jury trial of the “NERA factors.” 1d. at
236- 37.

It also permtted the State to “elect to try [to the jury]
the rel evant aggravating factors, previously found by the tria
judge.” Id. at 237. Alternatively, if the State chose not to
submt the aggravating factors to the jury, the trial court
woul d be forecl osed frominposing a sentence above the
presunptive term |bid. The panel upheld the constitutionality
of the trial court’s power to inpose a period of parole
ineligibility pursuant to N.J.S. A 2C 43-6(b). 1d. at 237-38.
Last, the panel “decline[d] to prohibit the inposition of

consecutive sentences based on judicial fact-finding.” Id. at



238. The panel stayed its decision pending consideration of
this case by this Court. [|d. at 238-309.
We granted the State’s petition and defendant’s cross-

petition, State v. Natale, 182 N J. 425 (2005), on issues

related to the constitutionality of judicial factfinding that
rai ses a sentence above the presunptive statutory term W

ordered that this case be argued with State v. Abdull ah, 372

N.J. Super. 252 (App. Div.), certif. granted, 182 N.J. 208

(2004), and granted am cus curiae status to the Association of

Crim nal Defense Lawyers of New Jersey and the Ofice of the

Publ i ¢ Def ender.

.
A
Def endant argues that, based on the jury verdict al one, the

maxi mum sent ences that could have been inposed pursuant to the
presunptive sentences set forth in NN.J.S.A 2C 44-1(f) were a
seven-year termfor second-degree aggravated assault and four-
year terns for the third-degree crinmes of terroristic threats
and crimnal restraint. Defendant contends that the trial
court’s inposition of sentences beyond the presunptive terns
based on its finding of four aggravating factors violated his
Si xth Amendnent right to trial by jury. Defendant submts that,

because the presunptive termis the real maxi mumfor Sixth

10



Amendrent pur poses, the aggravating factors in this case should
have been submtted to the jury. Accordingly, he urges this
Court to reduce his sentence to the statutory presunptive terns
and on remand, to bar on double jeopardy grounds a jury trial on
t he aggravating factors.

The State counters that N.J.S. A 2C 44-1(f)’s presunptive
terms do not represent the “statutory maxi muns” authorized by
the jury verdict. Furthernore, it clains that our trial courts
al ways have exercised discretion in setting sentences within the
statutory range, unrestrained by the presunptive sentencing
schenme in N.J.S. A 2C 44-](f).

In addressing the issues in this case, we first review the
traditional role that judges have played in sentencing and then
the recent devel opnents in constitutional jurisprudence that

have brought about this appeal.

B
For centuries, sentencing judges have “exercise[d] a w de
di scretion in the sources and types of evidence used to assi st
[then] in determ ning the kind and extent of punishnent to be

imposed within limts fixed by law.” WIIlians v. New York, 337

U S 241, 246, 69 S. ¢. 1079, 1082, 93 L. Ed. 1337, 1341
(1949). Before sentencing, trial courts endeavor to have “‘the

full est information possible concerning the defendant’s life and

11



characteristics. State v. Marzolf, 79 N.J. 167, 176-77 (1979)

(quoting WIllians, supra, 337 U S. at 247, 69 S. C. at 1083,

93 L. Ed. at 1342). The goal is to provide the sentencing judge

with the “conposite picture of the ‘whole man. State v.
G een, 62 N.J. 547, 566 (1973).
The broad discretion reposed in judges has allowed themto

“inmpose[] sentence[s] within statutory limts in the individual

case.” Apprendi v. New Jersey, 530 U. S. 466, 481, 120 S. C.

2348, 2358, 147 L. Ed. 2d 435, 449 (2000). Historically, and in

keeping with the right to trial by jury, it has been the jury’'s
verdict that has triggered the crimnal statute’ s sentencing

range. See id. at 482-83, 120 S. . at 2359, 147 L. Ed. 2d at

450. However, many nodern | egislative sentenci ng schenes pl ace
a ceiling on the sentence that can be inposed based on the jury
verdict alone, but allow for judicial factfinding to increase
the sentence up to the maxi num all owed by the statute.* Such

schenes appear to be in conflict with the Constitution.

“ See, e.g., State v. Brown, 99 P.3d 15, 17-18 (Ariz. 2004);
People v. Black, 113 P.3d 534, @, 29 Cal. Rptr. 3d 740, 743-45
(Cal. 2005); Lopez v. People, 113 P.3d 713, 723-25 (Colo. 2005);
Snylie v. State, 823 N E. 2d 679, 683 (Ind. 2005); State v.
Shattuck, 689 N.W2d 785, 786 (M nn. 2004) (per curian); State
v. Dilts, 103 P.3d 95, 99 (O. 2004); State v. CGonez, 163 S.W
3d 632, 658-60 (Tenn. 2005), called into doubt by Act of My 18,
2005, ch. 353, 2005 Tenn. Pub. Acts S.B. 2249 (amendi ng Tenn.
Code Ann. § 40-35-210(c)); State v. Hughes, 110 P.3d 192, 200
n.3 (Wash. 2005).

12



The Sixth Amendnent jury trial guarantee and the Fourteenth
Amendnent Due Process C ause confer to every crim nal defendant
not only the right to have “the truth of every accusation”
proven to a jury of his “equals,” but also the “right to have
the jury verdict based on proof beyond a reasonable doubt.” Id.

at 477-78, 120 S. C. at 2356, 147 L. Ed. 2d at 447 (internal

guotations omtted) (enphasis renoved); see also U S. Const.

anends. VI, XIV. Accordingly, “[i]f a State nakes an increase
in a defendant’s authorized puni shnment contingent on the finding
of a fact, that fact -- no matter how the State |labels it --
nmust be found by a jury beyond a reasonable doubt.” Ring v.
Arizona, 536 U.S. 584, 602, 122 S. Ct. 2428, 2439, 153 L. Ed. 2d
556, 572 (2002). 1In deciding the question of what facts nust be
subject to a jury finding, “the relevant inquiry is one not of
form but of effect -- does the required finding expose the
defendant to a greater punishnent than that authorized by the

jury’s guilty verdict?” Apprendi, supra, 530 U S. at 494, 120

S. C. at 2365, 147 L. Ed. 2d at 457. Wth those principles in
mnd, we ook to a series of United States Suprene Court
decisions that limt the power of a judge to inpose a sentence
beyond the range allowed by the jury’ s verdict.

In Apprendi v. New Jersey, supra, the Court exam ned New

Jersey’s ““hate crinme’” statute, which allowed a judge to inpose

an “enhanced” sentence based upon a judicial finding by a

13



preponderance of the evidence. 1d. at 468-70, 120 S. C. at
2351-52, 147 L. Ed. 2d at 442-43 (citing N.J.S. A 2C 44-3(e)
(repealed 2001)). In that case, the defendant fired several
shots “into the home of an African-Anerican famly that had
recently noved into a previously all-white neighborhood in
Vi nel and, New Jersey.” 1d. at 469, 120 S. C. at 2351, 147 L.
Ed. 2d at 442. The defendant pled guilty to two counts of
second- degree possession of a firearmfor an unlawful purpose,
N.J.S. A 2C 39-4(a), as well as to a lesser charge. |d. at 469-
70, 120 S. &. at 2352, 147 L. Ed. 2d at 442. On the second-
degree charges to which he pled guilty, he faced a prison term
of five to ten years. 1d. at 470, 120 S. &. at 2352, 147 L.
Ed. 2d at 443. Under the “‘hate crine’” statute the judge was
enpowered to nmete out a sentence effectively one degree higher,
within the range of ten to twenty years, provided the judge
found the crime was commtted “*with a purpose to intimdate an
i ndi vidual or group of individuals ” for reasons such as race or
color. Id. at 468-69, 120 S. C. at 2351, 147 L. Ed. 2d at 442
(quoting N. J.S. A 2C. 44-3(e) (repeal ed 2001)).

After a sentencing hearing, the trial court determ ned that
a “preponderance” of the “evidence supported a finding ‘that the

crinme was notivated by racial bias and therefore inposed a
twel ve-year prison term which was two years above the “nmaxi nuni

for a second-degree crine. 1d. at 470, 471, 120 S. C. at 2352,
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147 L. Ed. 2d at 443. Therefore, based solely on judicial
factfinding, the defendant’s sentence exceeded the “statutory
maxi mun? for a second-degree crinme. I|d. at 490-92, 120 S. C.
at 2362-63, 147 L. Ed. 2d at 455-56.

The Court held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a
jury, and proved beyond a reasonable doubt.” 1d. at 490, 120 S.
Ct. at 2362-63, 147 L. Ed. 2d at 455. Finding the hate crine

statute to be “an unacceptable departure fromthe jury

tradition,” the Court declared the defendant’s sentence
unconstitutional. Id. at 497, 120 S. . at 2366-67, 147 L. Ed.
2d at 459. The Court noted, however, that when inposing a
sentence within the statutory limts, judges still could
consider the traditional factors relating to the crinme and the

offender. 1d. at 481, 120 S. C. at 2358, 147 L. Ed. 2d at 449.

Applying the principles articulated in Apprendi, supra, the

Court in Ring v. Arizona, supra, struck down provisions of

Arizona s capital sentencing schene that allowed a judge to

i npose the death penalty based solely on a judicial finding of
statutory aggravating circunstances. 536 U.S. at 588-89, 122 S.
C. at 2432, 153 L. Ed. 2d at 563-64. The defendant in Ring,

supra, was convicted of first-degree nurder by a jury. |d. at

591-92, 122 S. Ct. at 2433-34, 153 L. Ed. 2d at 565. W thout
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any additional judicial factfinding, the maxi num all owabl e
sentence under Arizona law was |life inprisonment. 1d. at 592,
122 S. &. at 2434, 153 L. Ed. 2d at 566. The defendant was
sentenced to death based on the judge' s finding of aggravating

circumstances. 1d. at 594-95, 122 S. Q. at 2435-36, 153 L. Ed.

2d at 567-68. The judicially inposed death sentence in that
case therefore violated the defendant’s Sixth Anendnent right to

trial by jury. 1d. at 609, 122 S. . at 2443, 153 L. Ed. 2d at

576-717.

In Bl akely v. Washi ngton, supra, the Court refined

Apprendi, supra, by clarifying what constituted the statutory

maxi mum f or sentenci ng purposes. 542 U S. at , 124 S. . at

2537, 159 L. Ed. 2d 403. In that case, the Court revi ewed

Washi ngton’s crimnal sentencing schene in the context of the
defendant’s guilty plea to the abduction of his estranged wife.
Id. at __, 124 S. . at 2534, 159 L. Ed. 2d 403. At his plea
hearing, the defendant admtted to “the el enents of second-
degree ki dnaping” and al |l egati ons of “donmestic violence and use
of a firearm” “but no other relevant facts.” Id. at ___, 124
S. CG. at 2534-35, 159 L. Ed. 2d 403. Under Washington’'s

sent enci ng system second-degree ki dnappi ng was puni shable by a
termof inprisonnent not to exceed ten years. 1d. at __ _, 124

S. CG. at 2535, 159 L. Ed. 2d 403. 1In accordance wth a plea

agreenent, the State reconmmended a sentence within the
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standard range for “second-degree kidnaping with a firearnt

-- forty-nine to fifty-three nonths. 1Id. at |, 124 S. . at

2535, 159 L. Ed. 2d 403.

Under Washington’s |aw, however, “[a] judge may inpose a
sentence above the standard range if he finds ‘substantial and
conpel ling reasons justifying an exceptional sentence.’” 1d. at

., 124 S. Ct. at 2535, 159 L. Ed. 2d 403. Based on the
victim s description of the kidnapping, the judge determ ned
that the defendant “had acted with ‘deliberate cruelty,’” and

sentenced the defendant to an “exceptional” term of ninety-

nmont hs, thirty-seven nonths above the maxi num sentence in the

standard range. Id. at __ , 124 S. C. at 2535, 159 L. Ed. 2d
403. In a post-sentencing hearing, the judge made thirty-two
findings of fact to support his “exceptional” sentence. 1d. at

., 124 s. &. at 2535-36, 159 L. Ed. 2d 403.
The Suprenme Court observed that the trial court’s
factfinding of “‘deliberate cruelty’” was “neither admtted by

[the defendant] nor found by a jury.” Id. at __ , 124 S. C. at

2537, 159 L. Ed. 2d 403. The Court defined “the ‘statutory
maxi mum for Apprendi purposes [as] the maxi num sentence a judge

may i npose solely on the basis of the facts reflected in the

jury verdict or admtted by the defendant.”®> Id. at __ , 124 S.

® The defendant waived his jury trial right only to the extent of
his adm ssions at his plea hearing. See Blakely, supra, 542
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Ct. at 2537, 159 L. Ed. 2d 403. The Court explained that “the

relevant ‘statutory maximum is not the maxi num sentence a judge

may i npose after finding additional facts, but the nmaxi num he

may i npose without any additional findings.” 1d. at __, 124 S.

Q. at 2537, 159 L. Ed. 2d 403 (enphasis added). Based on the
adm ssions in the defendant’s guilty plea, the judge did not
have the authority to inpose a ninety-nonth sentence; the “judge

acquire[d] that authority only upon finding some additional

fact.” Id. at __ , 124 S. Ct. at 2537-38, 159 L. Ed. 2d 403.

As such, the Court found that WAshington’ s sentencing
procedure violated the Sixth Amendnent. Id. at |, 124 S. C.

at 2538, 159 L. Ed. 2d 403. “When a defendant pleads guilty,

the State is free to seek judicial sentence enhancenents so | ong
as the defendant either stipulates to the relevant facts or
consents to judicial factfinding.” Id. at ___, 124 S. . at
2541, 159 L. Ed. 2d 403. Wiether the sentence enhancenment was
required or nerely allowed by the judge' s factfinding, it was
not authorized by the defendant’s adm ssions at his guilty plea.
ld. at ___ n.8 124 S. . at 2538 n.8, 159 L. Ed. 2d 403.

The Court enphasized that the Sixth Arendnent “is not a

[imtation on judicial power, but a reservation of jury power.”

Id. at _ , 124 S. C. at 2540, 159 L. Ed. 2d 403. It

US at _ , 124 S. C. at 2534-35, 2537-38, 2541, 159 L. Ed. 2d
403.
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reaffirmed the traditional discretionary power of a judge to
sentence within the applicable sentencing range authorized by
the verdict or the defendant’s guilty plea. See id. at ___, 124
S. C. at 2540, 159 L. Ed. 2d 403. It also recognized that

i ndet erm nate sentencing schenmes “increase[] judicial

di scretion, . . . but not at the expense of the jury’'s
traditional function of finding the facts essential to | aw ul
inposition of the penalty.” I1d. at ___, 124 S. Q. at 2540, 159
L. Ed. 2d 403. Thus, in an indeterm nate sentencing system “the
j udge may punish burglary with 10 to 40 years” because “every
burglar knows he is risking 40 years in jail.” Id. at __ _, 124
S. Ct. at 2540, 159 L. Ed. 2d 403. On the other hand, in a
determ nate sentencing systemin which the maxi num sentence for
burglary is “a 10-year sentence, with another 30 added for use
of a gun, the burglar who enters a home unarnmed is entitled to
no nore than a 10-year sentence -- and by reason of the Sixth
Amendnent the facts bearing upon that entitlenment nust be found

by a jury.” 1d. at _ , 124 S. &. at 2540, 159 L. Ed. 2d 403.

The road from Bl akely, supra, led directly to United States

v. Booker, in which the Suprenme Court struck down those portions
of the Federal Sentencing Guidelines (Guidelines) that

aut hori zed judges, based on their own factfindings, to inpose
sent ences exceedi ng those allowed by the jury verdict al one.

US __, __,125S. Ct. 738, 746, 757, 160 L. Ed. 2d 621
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(2005). In Booker, supra, a jury found the defendant guilty of

possession with intent to distribute at |least fifty grans of
cocai ne base in violation of 21 U S.C. 8§ 841(a)(1), a crine
puni shabl e by a sentence of ten years to life inprisonnent.

US at , 125 S. Ct. at 746, 160 L. Ed. 2d 621.° The jury

heard evi dence that the defendant had possessed 92.5 grans of
cocaine. 1d. at __, 125 S. C. at 746, 160 L. Ed. 2d 621.
Based on that drug quantity and Booker’s crimnal history, the
Gui del i nes mandated that the trial judge choose a “‘ base’
sentence” between seventeen years and six nonths and twenty-one
years and ten nonths. 1d. at _ , 125 S. G. at 746, 751, 160

L. Ed. 2d 621. 1In a sentencing proceedi ng, however, the trial

j udge “concl uded by a preponderance of the evidence that [the
def endant] had possessed an additional 566 granms of crack and
that he was guilty of obstructing justice.” Id. at __, 125 S.
Q. at 746, 160 L. Ed. 2d 621. Based on those findings, the

j udge was conpel |l ed under the Guidelines to i npose a sentence
between thirty years and life inprisonment. 1d. at __ , 125 S.
CG. at 746, 160 L. Ed. 2d 621. The judge inposed a thirty-year

term-- a sentence eight years and two nonths | onger than the

® Al'though the Court al so addressed the sentencing of defendant
Ducan Fanfan, Booker, supra, _ US at __ , 125 S. C. at 747,
160 L. Ed. 2d 621, we provide only the facts and procedural

hi story concerning the defendant Booker as an aid to this

di scussi on.
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maxi mum sent ence aut horized by the jury verdict. Id. at
125 S. . at 746, 160 L. Ed. 2d 621.

Delivering the opinion of the Court with regard to the
constitutionality of the Guidelines, Justice Stevens found “no
rel evant distinction between the sentence inposed pursuant to
t he Washi ngton statutes in Blakely and the sentences inposed
pursuant to the” Guidelines. 1d. at ___, 125 S. C. at 746,
751, 160 L. Ed. 2d 621. Like the judicial determ nation that

the defendant acted with deliberate cruelty in Bl akely, supra,

the judge’ s conclusion that the defendant possessed 566 grans of
crack cocaine violated his Sixth Anmendnent jury trial right.
See id. at __ , 1256 S. C. at 751, 756, 160 L. Ed. 2d 621. In

Booker, supra, the judge “found facts beyond those found by the

jury” to justify inposing a sentence exceedi ng the range
authori zed by the jury' s verdict. |Id. at __ , 125 S. C. at
751, 160 L. Ed. 2d 621.

The constitutional flaw in the Guidelines was that “the
judge, not the jury, . . . determned the upper Iimts of
sentencing, and the facts determ ned were not required to be
rai sed before trial or proved by nore than a preponderance” of
the evidence. 1d. at __ , 125 S. C. at 751, 160 L. Ed. 2d 621.
The Court, however, recognized that “when a trial judge

exercises his discretion to select a specific sentence wwthin a

defined range, the defendant has no right to a jury
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determ nation of the facts that the judge deenms relevant.” 1d.
at ___, 125 S. Ot. at 750, 160 L. Ed. 2d 621.°

In fashioning a renmedy for the constitutionally defunct
provi sions of the Guidelines, Justice Breyer wote for the
Court. Id. at __, 125 S Q. at 756, 160 L. Ed. 2d 621. The
Court found the statutory provision maki ng the CGuidelines
mandatory “inconpatible” with the Court’s “constitutional

holding.” Id. at __, 125 S. O. at 756, 160 L. Ed. 2d 621. To

bring the Guidelines into conformty with the commands of the

" Justice Stevens noted that had the Guidelines been “nerely
advi sory provisions that recommended, rather than required, the
sel ection of particular sentences in response to differing sets
of facts, their use would not inplicate the Sixth Arendnent.”

Booker, supra, UusS at __ , 125 S C. at 750, 160 L. Ed. 2d
621. He concluded, however, that the CGuidelines were not

advi sory, but rather “mandatory and binding on all judges.” |d.
at | 125 S. (. at 750, 160 L. Ed. 2d 621. Sone state courts

have interpreted that | anguage to nean that judicial factfinding
that is the basis for a sentence in excess of the range
permtted by the jury verdict is constitutionally
unobj ecti onabl e, provided that the judge is not nandated to

i ncrease the sentence. See, e.g., Gonmez, supra, 163 S.W3d at
661 (“Booker explains that the nandatory increase of a sentence
is the crucial issue which courts nust consider in determ ning
whet her a particular sentencing schenme violates the Sixth
Amendnent.”). Such a narrow readi ng of Booker, supra, would gut
the core principle enunciated in Apprendi, supra, Bl akely,

supra, and Booker, supra -- that judicial factfinding that is
the basis for increasing a sentence beyond the maxi mum

aut horized by the jury verdict or the defendant’s adm ssions at
his guilty plea runs afoul of the jury trial guarantee of the

Si xth Arendnent. See Bl akely, supra, 542 U.S. at , __ n.8§,
124 S. C. at 2538, 2538 n.8, 159 L. Ed. 2d 403. W do not
believe a fair reading of Booker, supra, renders a discretionary
i ncrease above the perm ssible sentencing range any nore
constitutionally palatable than a mandatory i ncrease when either
is based on judicial factfinding.
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Si xth Anendnent, the Court, in essence, converted the Quidelines
into an indeterm nate sentencing schene in which the maxi num
sentence is the top of the range of the applicable crimnal

statute. See id. at __ , 125 S. . at 757, 160 L. Ed. 2d 621.

The Court acconplished that goal by excising fromthe Sentencing
Ref orm Act of 1984 the statutory provisions that made the
Gui del i nes mandatory and that governed appellate revi ew of

sentences under that regine. 1d. at , 125 S. . at 756-57,

160 L. Ed. 2d 621. Significantly, the Court rendered the

Qui del i nes “effectively advisory.”8 Id. at __, 125 S. . at

757, 160 L. Ed. 2d 621.
Looking to “what ‘ Congress would have intended’ in |ight of
[its] constitutional holding,” the Court chose not to strike

down the entirety of the Sentencing Reform Act. Id. at , 125

S. C. at 757, 160 L. Ed. 2d 621 (quoting Denver Area Ed.

Tel ecomms. Consortium Inc. v. FCC, 518 U S. 727, 767, 116 S.

Ct. 2374, 2397, 135 L. Ed. 2d 888, 918 (1996) (plurality

opinion)). The Court attenpted to preserve “Congress’ basic

statutory goal -- a systemthat dimnishes sentencing

8 The Court renoved 18 U.S.C. A § 3553(b)(1), which made the

Gui del i nes mandatory, and the appellate review provisions of 18
US CA § 3742(e), “which depends on the Quidelines nandatory
nature.” Booker, supra, = US at __ , 125 S. C. at 756-57,
160 L. Ed. 2d 621. The Court excised 18 U.S.C A § 3742(e)
because it contained too many cross-references with 18 U S. C A
§ 3553(b)(1). Id. at __, 125 S. C. at 765, 160 L. Ed. 2d 621.
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disparity.” Id. at _ , 125 S. Ct. at 759, 160 L. Ed. 2d 621.
The Court rejected a renedy that woul d have engrafted onto the
Sentencing Reform Act a requirement that juries find the facts
that judges fornerly found under the Cuidelines because to do so
“woul d destroy the systeni of uniform sentencing that Congress
intended. 1d. at __ , 125 S. C&. at 757, 760, 160 L. Ed. 2d
621. In the Court’s view, judicial factfinding in sentencing
was nore in tune with the Congressional goal of sentence
uniformty. |Id. at __ , 125 S. Q. at 760-61, 160 L. Ed. 2d
621.

Under the new “advi sory” Quidelines regine, district courts
are required “to consider Cuidelines ranges” and are permtted
“to tailor the sentence in |ight of other statutory concerns as
well.” 1d. at __, 125 S. C. at 757, 160 L. Ed. 2d 621.
“IDlistrict courts, while not bound to apply the Guidelines,
must consult [them and take theminto account when sentencing.”
Id. at __, 125 S. &. at 767, 160 L. Ed. 2d 621. Additionally,
the Court replaced the excised statutory standard of appellate
revi ew under the old mandatory Guidelines with a
“‘reasonabl eness’” standard under the new advi sory Gui del i nes.
Id. at __, 125 S. &. at 765-66, 160 L. Ed. 2d 621. Assessing

t he reasonabl eness of a sentence was “a practical standard of

review already famliar to appellate courts.” |Id. at , 125

S. C. at 765, 160 L. Ed. 2d 621. The Court was confident that
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a r easonabl eness test on appellate review provided the best

chance for sentencing uniformty. 1d. at __ , 125 S. C. at

766-67, 160 L. Ed. 2d 621. Finally, the holding in Booker,
supra, was applied “to all cases on direct review.” 1d. at :

125 S. C. at 769, 160 L. Ed. 2d 621 (citing Giffith v.

Kentucky, 479 U.S. 314, 328, 107 S. &. 708, 716, 93 L. Ed. 2d

649, 661 (1987) (“[A] newrule for the conduct of crimna
prosecutions is to be applied retroactively to all cases .
pendi ng on direct review or not yet final . . . .")).

We can distill the follow ng principles from Apprendi,

supra, Bl akely, supra, and Booker, supra. A judge is authorized

to inpose a sentence within the range all owed by the jury
verdict or by the defendant’s adm ssions at a guilty plea after

wai ving his right to jury trial. Blakely, supra, 542 U S. at

_, 124 s. &. at 2536-37, 2541, 159 L. Ed. 2d 403; see al so

Booker, supra, _ US|, 125 S. (. at 748-50, 160 L. Ed. 2d

621. The judge also is authorized to sentence the defendant
within a range consistent with the defendant’s stipulation to
judicial factfinding or with the defendant’s prior convictions.

Bl akely, supra, 542 U S at _ , 124 S. C. at 2536, 2541, 159

L. Ed. 2d 403; see also Apprendi, supra, 530 U S. at 490, 120 S.

Ct. at 2362-63, 147 L. Ed. 2d at 455; Al nendarez-Torres v.

United States, 523 U.S. 224, 243, 118 S. &. 1219, 1230, 140 L.

Ed. 2d 350, 368 (1998) (“[Rlecidivism. . . is a traditional, if
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not the nost traditional, basis for a sentencing court’s
i ncreasing an offender’s sentence.”). Aside fromthe exceptions
for prior crimnal convictions and consent to judicial
factfinding, the Sixth Amendnent prohibits a judge fromi nposing
a sentence greater than that allowed by the jury verdict or by
t he defendant’ s adm ssions at a plea hearing. Those are the
constitutional boundaries for the exercise of a judge’s
di scretion at sentencing.®

Courts in states wth sentencing schenes simlar to our own
have reached varyi ng concl usi ons regardi ng the inpact of

Bl akel y, supra, and Booker, supra, on presunptive sentencing.

Sonme have held that when the jury verdict or guilty plea
authorizes only a presunptive term an increase in the sentence
above the presunptive based on judicial findings violates the

Si xth Anendnent. See, e.g., Snylie, supra, 823 N E.2d at 683

(I'ndiana); see also Brown, supra, 99 P.3d at 17-18 (Arizona);

Shattuck, supra, 689 N.W2d at 786 (Mnnesota); Dilts, supra,

103 P.3d at 98-100 (Oregon, in that case only). Qhers,
i ncluding the Supreme Court of California, have concl uded that

there is no Sixth Arendnent inpedi nent when a judge increases a

® For reasons explained in State v. Franklin, __ NJ. |
(2005) (slip op. at 25-29), also decided today, we do not agree
with those courts that have included adm ssions by a defendant

outside of a plea hearing as the basis for increasing a sentence
beyond the range pernmitted by a jury verdict. See, e.g., Lopez,

supra, 113 P.3d at 723.
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sent ence above the presunptive term but within the statutory

range, based on discretionary judicial findings. Black, supra,

113 P.3d at __, 29 Cal. Rptr. 3d at 750; see also Lopez, supra,

113 P.3d at 730-31 (Col orado, when court relies on certain

facts); Gonez, supra, 163 S.W3d at 658 (Tennessee); Hughes,

supra, 110 P.3d at 200, 200 n.3 (Washington, when statute is
applied properly). W reject the California approach because it

appears to be in direct conflict with Blakely, supra. 542 U. S,

at  n.8 124 S. C. at 2538 n.8, 159 L. Ed. 2d 403 (“Whet her
the judicially determ ned facts require a sentence enhancenent
or nerely allowit, the verdict al one does not authorize the

sentence.”); see al so supra at n.7 (slip op. at 22 n. 7).

L1l
Bef ore applying the constitutional principles outlined
above, we first review the New Jersey Code of Crimnal Justice's
schenme of presunptive sentencing and graded crines that guides

judicial discretion in inposing sentence. State v. Evers, 175

N.J. 355, 387 (2003); see also NJ.S. A 2C 1-4, 2C. 43-1; State

v. Roth, 95 N.J. 334, 356 (1984).1°

10 when sentencing, a court first nust make the “in-out” decision
-- whether a termof inprisonnent is appropriate in light of the
rel evant presunptions for and against incarceration. See
N.J.S. A 2C 44-1(d), (e); see also State v. Jabbour, 118 N.J. 1
5 (1990). A presunption of inprisonnent applies to a person
convicted of first- or second-degree crines, N J.S A 2C 44-
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Under the Code, crimes are punishable by a period of
inprisonnment in the followi ng manner: first-degree crines by a
termbetween ten and twenty years, N.J.S A 2C 43-6(a)(1l), with
a presunptive termof fifteen years, N.J.S. A 2C 44-1(f)(1)(b);
second-degree crines by a termbetween five and ten years,
N.J.S.A 2C 43-6(a)(2), with a presunptive termof seven years,
N.J.S.A 2C 44-1(f)(1)(c); third-degree crinmes by a term between
three and five years, N.J.S. A 2C 43-6(a)(3), with a presunptive
termof four years, N.J.S. A 2C 44-1(f)(1)(d); and fourth-degree
crinmes by a termup to eighteen nonths inprisonnent, N J.S A
2C. 43-6(a)(4), with a presunptive termof nine nonths, N J.S A
2C. 44-1(f)(1)(e). \Wien inposing a sentence of inprisonnent, the
court “shall inpose” the presunptive term*“unless the
pr eponder ance of aggravating or mitigating factors, as set forth
in [NJ.S A 2C 44-1] a and b., weighs in favor of a higher or
lower terni within the statutory range. N.J.S. A 2C 44-1(f)(1).

Thus, in considering the applicability of the thirteen

aggravating and thirteen mtigating factors in N.J.S A 2C 44-

1(d), and a presunption of non-inprisonnment to a first tine

of fender convicted of nost third- or fourth-degree crines,
N.J.S. A 2C 44-1(e). The presunptions in favor of inprisonnent
and non-inprisonnent may be overcone as explained in N J.S A

2C. 44-1(d) and (e), and under defined circunstances a “court may
sentence [a] defendant” convicted of a first- or second-degree
crime “to a termappropriate to a crinme of one degree | ower than
that of the crine for which he was convicted,” N J.S A 2C 44-
1(f)(2). Those presunptions are not at issue in this appeal.
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1(a) and (b), the presunptive termis the pivot point for noving
a sentence up or down within the statutory range. State v.
Kronphol d, 162 N.J. 345, 352 (2000) (“The Code confers on a
sentencing court the limted power to depart fromthe
presunptive ternms in N.J.S.A 2C 44-1f(1) if it finds a
preponderance of aggravating or mtigating factors.”); see al so

State v. Dalziel, 182 N J. 494, 503 (2005) (holding that trial

j udges do not have “discretion to reject a mtigating factor
al together” despite “evidence in the record”). “If the
mtigating and aggravating factors are in equi poise, the

presunptive termapplies.” Evers, supra, 175 N. J. at 387. On

t he ot her hand, depending on whether the nmitigating or
aggravating factors preponderate, “[t]he court may inpose the

statutory m ni mum or maxi nrum sentence.” State v. Jabbour, 118

N.J. 1, 5 (1990). Inportantly, unless the court finds at |east
one aggravating factor, it cannot exceed the applicable

presunptive term Evers, supra, 175 N.J. at 387; see also

N.J.S. A 2C 44-1(f)(1).

Qur Code provisions nmake clear that, before any judicial
factfindi ng, the maxi num sentence that can be inposed based on a
jury verdict or guilty plea is the presunptive term
Accordingly, the “statutory maxi muni for Bl akely and Booker
purposes is the presunptive sentence. Because the Code’s system

of presunptive sentencing allows judges to sentence beyond the
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“statutory maxi muni based on their finding of aggravating
factors, that systemis inconpatible with the holdings in

Apprendi, supra, Blakely, supra, and Booker, supra. W,

therefore, conclude that the Code’ s system of presunptive term

sentencing violates the Sixth Arendnent’s right to trial by

jury.

| V.

In Iight of that holding, we now nust provide the
appropriate renedy for New Jersey’s crimnal sentencing system
From anong the avail abl e options, we nust select the one that is
nost conpatible with the Code of Crimnal Justice and that
furthers the Legislature’ s objectives in establishing the Code.

“The dom nant, if not paranmount, goal of the Code is

uniformty in sentencing.” Kronphold, supra, 162 N J. at 352.

The Code was intended to replace “the unfettered sentencing
di scretion of prior lawwth a structured discretion designed to

foster less arbitrary and nore equal sentences.” Roth, supra,

95 N.J. at 345; see also State v. Dunbar, 108 N. J. 80, 97

(1987). Indeed, the Code’'s drafters “‘establishe[d] a genera
framework to guide judicial discretion in inposing sentences’”
to ensure that simlarly situated defendants did not receive

dissimlar sentences. State v. Hodge, 95 N. J. 369, 374-75

(1984) (quoting State v. Maguire, 84 N.J. 508, 532 (1980)). In
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choosing a remedy, we remain mndful that “there can be no
justice wthout a predictable degree of uniformty in

sentencing.” Hodge, supra, 95 N.J. at 379. It is our task to

conformthe Code to the Constitution in a way that the
Legi sl ature woul d have i nt ended.

Accordingly, we reject any suggestion that our hol ding
today requires that we invalidate the entirety of the Code’s
sentencing provisions. The Code itself anticipated that one day
a court mght declare one of its provisions unconstitutional and
provided that “no such determ nation shall be deened to
invalidate or make i neffectual the remaining provisions of the
title, or of any subtitle, chapter, article or section of the
code.” N J.S. A 2C 1-1(h). The Legislature did not intend that

one defective tinber would bring the whole structure down.

(13N} 1"

When necessary, courts have engaged in judicial surgery
to save an enactnent that otherw se would be constitutionally

dooned. Town Tobacconist v. Kimmel man, 94 N.J. 85, 104 (1983)

(“When a statute’s constitutionality is doubtful, a court has
the power to engage in ‘judicial surgery’ and through
appropriate construction restore the statute to health.”); N. J.

St at e Chanber of Commerce v. N.J. Election Law Enforcenent

Commin, 82 N.J. 57, 75 (1980) (noting that “[i]n appropriate
cases, a court has the power to engage in ‘judicial surgery’ or

the narrow construction of a statute to free it from
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constitutional doubt or defect”). W have little doubt that the
Legi sl ature woul d prefer that we sever the offending portion in
order to save the mmjor objectives of the Code s sentencing
schene.

Second, it is clear that the Legislature would not have
wanted us to substitute jurors for judges as the factfinders
determ ning the applicability of aggravating sentencing factors.
The Code provides for “a strong judicial role in sentencing.”

Roth, supra, 95 N. J. at 352, 357-60. It delegates to judges,

not juries, the consideration of aggravating factors for the

pur pose of inposing fair and uniform sentences. See N J.S A

2C. 44-1(a) (providing that “the court shall consider the
foll owi ng aggravating circunstances” (enphasis added)). The
aggravating factors enunerated in N.J.S. A 2C 44-1(a), for the
nost part, represent the traditional factors that judges

hi storically have weighed in sentencing a defendant within the

statutory range. See, e.g., Al nendarez-Torres, supra, 523 U S

at 243, 118 S. . at 1230, 140 L. Ed. 2d at 368. In
sentencing, our trial courts consider all relevant informtion,

i ncl udi ng hearsay, unrestrained by the rules of evidence. State
v. Davis, 96 N.J. 611, 619-20 (1984) (“A sentencing judge may
exercise a far-ranging discretion as to the sources and types of
evi dence used to assist himor her in determning the kind and

extent of punishnent to be inposed.”); State v. Hunphreys, 89
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N.J. 4, 14 (1982) (“The whol e person concept authorizes the
sentencing court to conprehend in its deliberations a w de range
of information that m ght otherw se be excluded by evidentiary
norns.”).

Further, if an aggravating factor were treated as the
substanti al equival ent of an el enent of an offense to be deci ded
by a jury, then arguably the constitutional right to a grand

jury presentation would be inplicated. See State v. Fortin, 178

N.J. 540, 632-33 (2004); see also State v. Franklin, N. J.

~__(2005) (slip op. at 22). That would bring an additional and
uni nt ended | ayer of conplexity to the sentencing process.
Requiring jurors to nmake findings of fact in sentencing
proceedi ngs that in the past have been nmade by experienced and
trai ned judges likely would not advance the principles of
uniformty and fairness that animte the Code. Rather, it would
| ead to separate, costly, unw el dy, and perhaps protracted
penalty trials at the conclusion of guilt-phase trials. The
potential problens besetting such a systemare detailed fully in

Booker, supra, UsS at __ , 125 S. C. at 760-61, 160 L. Ed.

2d 621. In light of the Code s clear |anguage and purpose, we
cannot conceive that the Legislature would want this Court to
allow juries to decide aggravating factors as the nmeans of

bringing the Code into conpliance with the Constitution.
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Third, we also reject making the presunptive termthe
maxi mum sentence a court could inpose. To do so would gut the
sentenci ng ranges, cutting themin half and presenting to
convicted felons an uni ntended and undeserved wi ndfall. W do
not believe that the Legislature would have contenpl ated that as
a viabl e sol ution.

Thus, we conme to the constitutional remedy that will best
preserve the major elenents of our sentencing code and cause the
| east disruption to our crimnal justice system elimnating
the presunptive terns. Wthout presunptive terns, the
“statutory maxi muni authorized by the jury verdict or the facts
admtted by a defendant at his guilty plea is the top of the
sentencing range for the crine charged, e.g., ten years for a
second-degree offense, N.J.S. A 2C 43-6(a)(2). In all other
respects, the sentencing process will remain essentially
unchanged. Judges will continue to determ ne whether credible
evi dence supports the finding of aggravating and mtigating
factors and whether the aggravating or mtigating factors
pr eponder at e.

Al t hough judges w il continue to bal ance the aggravating
and mtigating factors, they will no longer be required to do so
fromthe fixed point of a statutory presunptive. W suspect
that many, if not nost, judges wll pick the mddle of the

sentencing range as a |logical starting point for the bal ancing
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process and decide that if the aggravating and mtigating
factors are in equipoise, the mdpoint will be an appropriate
sentence. That woul d be one reasonabl e approach, but it is not
conpel l ed. Although no inflexible rule applies, reason suggests
that when the mtigating factors preponderate, sentences w ||
tend toward the | ower end of the range, and when the aggravating
factors preponderate, sentences will tend toward the higher end
of the range. |In the past, defendants with |Iong crim nal
records have been sentenced toward the upper part of the
sentenci ng range. They should not anticipate a departure from
that practice with the presunptive terns gone.

As al ways, every judge nmust “state on the record” how he or
she arrived at a particular sentence. N J.S A 2C 43-2(e); see
also R 3:21-4(g) (“[T]he judge shall state reasons for inposing
[a] sentence including . . . the factual basis supporting a
finding of particular aggravating or mtigating factors
affecting sentence.”). W are confident that the judge’'s
obligation to justify the sentence by referencing the mtigating
and aggravating factors will continue to bring rationality to
the process and m nimze di sparate sentencing.

The touchstone is that the sentence nust be a reasonable
one in light of all the relevant factors considered by the
court. As before, trial judges still nust identify the

aggravating and mtigating factors and bal ance themto arrive at
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a fair sentence. See Hodge, supra, 95 N. J. at 379-80. Because

we expect that judges will performtheir duties conscientiously,
we do not foresee a major change in sentencing patterns as a
result of the renoval of presunptive terns.

Under today’s hol ding, appellate courts will continue to
play “a central role” in carrying out the Code's goals of
“pronoting uniformty and consistency” in sentencing. State v.
Jarbath, 114 N.J. 394, 400 (1989). Sentencing decisions wll
continue to be reviewed under our established appellate
sentencing jurisprudence. Appellate courts nust determ ne
whet her the sentencing court followed the applicabl e sentencing

gui delines. Roth, supra, 95 N.J. at 364-65.

As we recently explained in Evers, supra, “when review ng a

trial court’s sentencing decision, ‘[a]n appellate court may not
substitute its judgnent for that of the trial court.”” 175 N. J.

at 386 (quoting State v. Johnson, 118 N.J. 10, 15 (1990)); see

al so Roth, supra, 95 N.J. at 365. CQur “appellate courts are

expected to exercise a vigorous and cl ose review for abuses of

di scretion by the trial courts.” Jarbath, supra, 114 N J. at

401. However, they are “bound to affirma sentence, even if
[they] would have arrived at a different result, as long as the
trial court properly identifies and bal ances aggravati ng and
mtigating factors that are supported by conpetent credible

evidence in the record.” State v. O Donnell, 117 N. J. 210, 215
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(1989); see also Roth, supra, 95 N.J. at 364-65 (hol ding that

appel l ate court may not overturn sentence unless “the
application of the guidelines to the facts of [the] case makes
the sentence clearly unreasonable so as to shock the judicia
consci ence”).

Renmovi ng the presunptive terns and preserving the remai nder
of the sentencing provisions of the Code will |eave intact the
Legi slature’s goal of uniform sentencing. The remedy we have

chosen not only conplies with the dictates of Bl akely, supra,

and Booker, supra, but also best achieves the Legislature's

pur pose in enacting the Code.

V.
A
As di scussed earlier, because defendant received a sentence
hi gher than the presunptive term based on judicial findings
other than a prior crimnal conviction, his sentence does not
conply with the Sixth Anendnent. W now turn to the renaining

i ssues inplicated by that decision. Amci curiae, the

Associ ation of Crimnal Defense Lawers of New Jersey and the
O fice of the Public Defender, argue that defendant (and those
simlarly situated) cannot be sentenced to termnms of inprisonnent
greater than the presunptive terns without violating both the

state and federal prohibitions against ex post facto |aws. They
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argue that in light of Blakely, supra, the statutory naxi mum for

future sentencing purposes is not the top of the sentencing
range, e.g., ten years for a second-degree crine, but rather the
presunptive term e.g., seven years for a second-degree crine.
W di sagr ee.

Both the state and federal constitutions forbid the

| egi slative branch from passing “ex post facto” laws. U.S.

Const. art. I, 89, cl. 3; US. Const. art. |, 8 10, cl. 1; N.J.

Const. art. IV, 8 7, 1 3. The prohibition against ex post

facto aws was intended “to assure that |egislative Acts give

fair warning of their effect and permt individuals to rely on

their neaning until explicitly changed.” Waver v. G aham, 450

U.S 24, 28-29, 101 S. C. 960, 964, 67 L. Ed. 2d 17, 23 (1981);

see also Fortin, supra, 178 N.J. at 609 (sane). Judici al

deci si on-maki ng al so can violate the proscription agai nst ex

post facto laws. Rogers v. Tennessee, 532 U.S. 451, 456, 121 S.

Ct. 1693, 1697, 149 L. Ed. 697, 704 (2001). For exanple,

unf oreseeabl e judicial enlargenent of a crimnal statute,
applied retroactively, operates precisely like an ex post facto

law.”” State v. Young, 77 N.J. 245, 253 (1978) (per curiam

(quoting Bouie v. Colunbia, 378 U S. 347, 353, 84 S. . 1697,

1 New Jersey’s ex post facto clause shares “the same

phi | osophi cal underpinning as” its federal counterpart, “and we

therefore interpret the State provision as providing at |east as
much protection as its federal counterpart.” Fortin, supra, 178
N.J. at 608 n.8.
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1702, 12 L. Ed. 2d 894, 899 (1964)). Nevertheless, the Ex Post

Facto Cl ause bars retroactive judicial enlargenent of a crimnal

statute only where it is “*unexpected and i ndefensible by
reference to the | aw which had been expressed prior to the

conduct in issue.’” Rogers, supra, 532 U S. at 457, 121 S. C.

at 1698, 149 L. Ed. at 705 (quoting Bouie, supra, 378 U S. at

354, 84 S. . at 1703, 12 L. Ed. 2d at 900 (internal quotations
omtted)).

An ex post facto penal law is defined by “two critical

elements . . . : it must be retrospective, that is, it nust
apply to events occurring before its enactnent, and it nust

di sadvant age the offender affected by it.” Waver, supra, 450

US at 29, 101 S. . at 964, 67 L. Ed. 2d at 23 (footnote

omtted); see also Dobbert v. Florida, 432 US. 282, 294, 97 S.

Ct. 2290, 2299, 53 L. Ed. 2d 344, 357 (1977) (“It is axiomatic

that for a law to be ex post facto it nust be nore onerous than

the prior law. ”); Fortin, supra, 178 N.J. at 608. There is “no

ex post facto violation . . . if the change in the lawis nerely

procedural and does ‘not increase the punishnent, nor change the

ingredients of the offence or the ultimte facts necessary to

establish guilt.”” Mller v. Florida, 482 U S. 423, 433, 107 S.

Ot. 2446, 2452-53, 96 L. Ed. 2d 351, 362 (1987) (quoting Hopt V.

Utah, 110 U.S. 574, 590, 4 S. &. 202, 210, 28 L. Ed. 262, 269

(1884)).
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Amici rely on MIller, supra, in which the Florida

Legi sl ature adopted revi sed sentenci ng gui delines that
retroactively exposed the defendant to a higher presunptive
sentencing range than the guidelines in effect when he committed
the crine. |d. at 427, 107 S. C. at 2449-50, 96 L. Ed. 2d at
358. Follow ng his conviction, the defendant was sentenced to
the maxi mumin the new, higher presunptive range. |d. at 424,
428, 107 S. O . at 2448, 2450, 96 L. Ed. 2d at 356, 358. The
Court held that the revised guidelines were retroactively
applied, “clearly disadvantage[d]” the defendant, and,

therefore, violated the Ex Post Facto Clause. 1d. at 428-29,

431, 107 S. C&. at 2450, 2452, 96 L. Ed. 2d at 359, 361.

Unlike MIler, supra, in this case there was no | egislative

alteration of the sentencing code. W have judicially adjusted
the Code of Crimnal Justice to conport with the constitutiona

standards enunciated in Bl akely, supra. Today’s hol ding can

hardly be characterized as “unexpected” or “indefensible” in

I ight of Apprendi, supra, Blakely, supra, and Booker, supra.

See United States v. Lata, No. 04-2051, 2005 WL 1491483, at *2-4

(1st Gr. June 24, 2005) (rejecting defendant’s clai mthat

Booker renmedy was ex post facto); United States v. Scroggins,

411 F.3d 572, , No. 03-30481, 2005 W. 1324808, at *4 (5th

Cir. June 6, 2005) (sane).
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Def endant cannot claimthat he did not have fair warning of
t he consequences that flowed fromthe crines he conmtted. At
the tinme he savagely battered his victim the statutory range
for second-degree crines was five to ten years inprisonnent,
N.J.S. A 2C 43-6(a)(2), and the range for the third-degree
crinmes was three to five years, N.J.S. A 2C 43-6(a)(3).
Def endant was on notice of the maxi num penalties prescribed by
the Legislature for those crines.

Had we retained the presunptive terns and del egated to the
jury the determ nation of aggravating factors, defendant woul d
have been subject to the statutory maxi muns for second- and
t hird-degree offenses. Defendant does not have the right to a
wi ndf al | sentence under an unconstitutional schene, but only the
right to a new sentencing proceedi ng under a constitutional one.
Under the current renedy, defendant will be entitled to a new
sent enci ng hearing, unencunbered by the presunptive term
Def endant will not be subject to a higher sentence than the one
al ready inposed. W are not judicially increasing the range of
defendant’ s sentence and retroactively applying a new statutory
maxi mumto an earlier commtted crime. As such, our holding
does not di sadvantage defendant. W conclude that retroactive
application of the renedy in this case does not run afoul of the

state or federal prohibitions against ex post facto | aws.
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B
We recogni ze today’s holding as a ““newrule of law, '~

conpel l ed by Bl akely, supra, and therefore we nust determ ne the

degree of retroactivity, if any, to be accorded to it. State v.
Kni ght, 145 N.J. 233, 249 (1996). CQur decision neets the “‘new
rule’” test because it “‘breaks new ground’” and “‘was not
di ctated by precedent existing at the tine the defendant’s

conviction becanme final.’” Johnson, supra, 166 N. J. at 546

(quoting Knight, supra, 145 N. J. at 250-51 (internal quotations

omtted)); see also State v. Afanador, 151 N.J. 41, 58 (1997)

(describing “new rule” as “a sudden and generally unanti ci pat ed
repudi ati on of a |ong-standing practice” (internal quotations
omtted)). W are not aware of any constitutional challenge to
our system of presunptive crimnal sentencing before Bl akely,
supra. Thus, our decision marks a departure from crim nal
sentencing jurisprudence that has been in play for a quarter
century.

Havi ng determ ned that our holding is a “newrule,” we | ook
to three factors in deciding the extent of its retroactive
application: “‘(1) the purpose of the rule and whether it woul d
be furthered by a retroactive application, (2) the degree of
reliance placed on the old rule by those who adm nistered it,
and (3) the effect a retroactive application would have on the

adm ni stration of justice.’” Johnson, supra, 166 N.J. at 546-47
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(quoting Knight, supra, 145 N.J. at 251 (internal quotations

omtted)). 1In this analysis, we nust be mndful “that the
retroactivity determ nation often turns nore generally on ‘the
court’s view of what is just and consonant with public policy in

the particular situation presented.’” Afanador, supra, 151 N. J.

at 58 (quoting Knight, supra, 145 N.J. at 251).

Wth regard to factor nunber one, the purpose of the new
rule is to bring our sentencing code into conpliance with the
dictates of the Sixth Amendnent. W recognize that
consi derations of fairness strongly favor retroactive
application if the new rule “overcone[s] an aspect of a crimna
trial that substantially inpairs its truth-finding function and
whi ch [rai ses] serious questions about the accuracy of guilty

verdicts in past trials.” State v. Purnell, 161 N. J. 44, 54

(1999) (internal quotations onmitted). That is not a concern
here. Since the inception of this State’s Code of Crim nal
Justice, sentencing judges have made findings of aggravating
factors. Under the new rule, without regard to presunptive
ternms, judges will continue to do so. Therefore, we do not see
how the “new rule” will affect the reliability of the
factfinding process. Wthout a presunptive term we realize

t hat judges nay have greater discretion to sentence within the

range, but that in no way suggests that sentences wll| be

43



substantially different in the future, or if they are different,
that those sentences will be higher or |ower.

The second prong in the retroactivity test concerns “the
degree of reliance placed on the old rule by those who

admnistered it.” 1d. at 55; see also Knight, supra, 145 N.J.

at 252. In considering that factor, we “assess[] whether the
old rule was admi nistered in good faith reliance [on] then-

prevailing constitutional norns.” Purnell, supra, 161 N J. at

55 (internal quotations omtted). As noted, the system of
presunptive sentencing has been adm ni stered since 1979 wi t hout

chal l enge until Bl akely, supra. Wth no reason to doubt the

viability of our sentencing schene, our judges have sentenced

t housands of defendants. Accordingly, our courts have relied in
conpl ete good faith on the legality of pre-Blakely sentencing

pr ocedur es.

Last, we “recogni ze[] that courts nust not inpose
unjustified burdens on our crimnal justice system” Knight,
supra, 145 N.J. at 252. Full retroactivity would overwhel m our
courts with resentencings and i npose a devastating burden on the
judiciary, and is not warranted under the circunstances.

In light of those factors, we can apply the new rule in one
of three ways: (1) purely prospectively to all cases, (2)
prospectively to all cases but the case in which the rule is

announced, or (3) retroactively to cases in the pipeline. Id.
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at 249. “Pipeline retroactivity” -- applying our holding to
defendants with cases on direct appeal as of the date of this
deci sion and to those defendants who rai sed Bl akely cl ai ns at
trial or on direct appeal -- best bal ances principles of
fai rness and repose.

Qur decision today applies to sentences in both jury trial

and guilty plea cases. Under Bl akely, supra, a defendant’s

guilty plea, standing al one, does not constitute inplicit
consent to judicial factfinding of aggravating factors to
support a sentence above the presunptive term See 542 U.S. at
_, 124 S, . at 2541, 159 L. Ed. 2d 403. 1In a plea setting,
t he maxi num sentence aut horized for Sixth Anendnent purposes
depends on the defendant’s adm ssions at his plea hearing and
his prior crimnal convictions, if any. 1Id. at |, 124 S. C.
at 2536, 2541, 159 L. Ed. 2d 403. In addition,

[wW] hen a defendant pleads guilty, the State

is free to seek judicial sentence

enhancenents so |l ong as the defendant either

stipulates to the relevant facts or consents

to judicial factfinding. |[|f appropriate

wai vers are procured, States may continue to

offer judicial factfinding as a matter of
course to all defendants who plead guilty.

[Id. at , 124 S. . at 2541, 159 L. Ed.
2d 403 (enphasis added) (citations omtted).]

Thus, neither a guilty plea nor a State’s sentence
recommendati on opens the door to “judicial sentence

enhancenments.” Ibid. Rather, only if the defendant “stipul ates
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to the relevant facts or consents to judicial factfinding” is
the sentencing court authorized to exceed the statutory maxi num
1 bid. (enphasis added).'?

As a result of today s decision, we will order a new
sentencing hearing in each affected case based on the record at
the prior sentencing. At the new hearing, the trial court nust
determ ne whether the absence of the presunptive termin the
wei ghi ng process requires the inposition of a different
sentence. The court should not make new findi ngs concerning the
gquantity or quality of aggravating and mtigating factors
previously found. Those determ nations remain untouched by this
deci sion. Because the new hearing will be based on the origina
sentencing record, any defendant chall enging his sentence on
Bl akel y grounds will not be subject to a sentence greater than

t he one al ready i nposed.

12 state v. Anderson, 374 N.J. Super. 419, 421, 424 (App. Div.
2005), is an exanple in which a defendant inplicitly agreed to
judicial factfinding. |In that case, the trial court indicated
to the defendant the sentence that would be inposed if he pled
guilty. 1d. at 421; see also R 3:9-3(c). The proposed
sentence on one charge exceeded the presunptive term Anderson,
supra, 374 N.J. Super. at 421-22. Based on the court’s
representations, the defendant pled guilty. See id. at 421. As
prom sed, the court inposed a sentence exceeding the presunptive
term 1d. at 421-22. The Appellate Division upheld the

def endant’ s sentence because the defendant inplicitly agreed to
judicial factfinding to support the sentence the court said it
woul d inpose. [1d. at 424. That holding is consistent with

Bl akel y, supra.
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VI .

Accordingly, we affirmthe Appellate D vision's hol ding
that the Code of Crimnal Justice s system of presunptive
sentencing in N.J.S. A 2C 44-1(f)(1) violates defendant’s Sixth
Amendnent right to trial by jury. W reverse its hol ding
pertaining to the remedy. Because the State elected not to
pursue a NERA parole disqualifier on the initial remand from
this Court, it will not be permitted to seek one at defendant’s
new sentencing hearing. W remand to the trial court for
proceedi ngs consistent with this opinion.

CH EF JUSTI CE PORI TZ and JUSTI CES LONG LaVECCH A, ZAZZALI,
WALLACE, and RI VERA-SOTO join in JUSTICE ALBI N s opi nion.
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